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I. STATEMENT  
1. On December 30, 2011, the Commission served Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 102256 (CPAN) on Heather Dennis as an individual and in her capacity as principal of Budget Moving Services, Inc. (Ms. Dennis or Respondent).  
2. In the CPAN,
 Commission Staff alleged that Respondent violated 
§ 40-10.1-502(1)(a) and Rule 4 Code of Colorado Regulations (CCR) 723-6-6602
 on November 28, 2011 by offering to operate as a mover of household goods without first obtaining a permit from the Commission (Count 1); violated § 40-10.1-502(1)(a) and Rule 4 CCR 
723-6-6602 November 9, 2011 by advertising services as a mover of household goods without first obtaining a permit from the Commission (Count 2); and violated § 40-10.1-502(1)(a) and Rule 4 CCR 723-6-6602 on November 8, 2011 by advertising services as a mover of household goods without first obtaining a permit from the Commission (Count 3).  The CPAN seeks a maximum assessment of $3,630.
  

3. On December 30, 2011, Ms. Dennis acknowledged personal service on her of the CPAN.  Hearing Exhibit No. 4 at 1.  

4. On January 24, 2012, counsel for testimonial (litigation) Staff of the Commission (Staff) entered an appearance in this matter.  
5. The Parties in this proceeding are Staff and Respondent.  

6. By Minute Order dated January 25, 2012, the Commission assigned this proceeding to an Administrative Law Judge (ALJ).  

7. On January 26, 2012, by Decision No. R12-0095-I, the ALJ scheduled the evidentiary hearing in this matter for March 8, 2012.  In addition, in that Order the ALJ established a procedural schedule that, as pertinent here, required each party to file a list of witnesses and copies of exhibits.  

8. Review of the Commission’s file in this matter reveals that the Commission mailed, by first-class U.S. mail, a copy of Decision No. R12-0095-I to Respondent at the address of Budget Moving Services, Inc., in Littleton, Colorado.  On January 31, 2012, that mailing was returned to the Commission; the U.S. Postal Service had marked the envelope:  “RETURN TO SENDER.  NOT DELIVERABLE AS ADDRESSED.  UNABLE TO FORWARD.”  

9. The Littleton address is the address for Respondent that is shown on the CPAN.  At the time the Order was mailed, the Littleton address was the only address for Respondent on file with the Commission.  

10. Pursuant to the procedural schedule established in Decision No. R12-0095-I, on February 7, 2012, Staff filed its Notice of Exhibits and Witnesses.  

11. On February 7, 2012, Staff served Respondent with Staff’s Notice of Exhibits and Witnesses.  This notice was not returned to Staff.  

12. On March 8, 2012, the ALJ called the hearing to order as scheduled.  Staff was present and ready to proceed.  Neither Ms. Dennis nor her representative appeared.  The ALJ decided not to proceed because Decision No. R12-0095-I was returned as undeliverable.  The ALJ directed counsel for Staff to contact Ms. Dennis in order to obtain a mailing address for her and to determine dates for the evidentiary hearing that were satisfactory to Staff and to Ms. Dennis.  

13. On March 28, 2012, Staff filed its Notice of Address for Ms. Dennis and Potential Hearing Dates.  In that filing, as pertinent here, Staff provided a mailing address for Respondent and represented that Ms. Dennis and Staff agreed to three proposed hearing dates.  

14. The ALJ selected one of the proposed dates and, on March 30, 2012 by Decision No. R12-0339-I, scheduled the evidentiary hearing for April 20, 2012.  In that Order, the ALJ also established a procedural schedule.  The Commission mailed Decision No. R12-0339-I to the address that Staff provided on March 28, 2012.  The Order was not returned to the Commission.  

15. In Decision No. R12-0339-I, the ALJ informed Respondent that, as an individual and pursuant to Rule 4 CCR 723-1-1201(b)(I),
 she could represent her own interests and, thus, did not need to be represented by legal counsel.  Decision No. R12-0339-I at ¶ 23.  In addition, the ALJ advised Respondent of the standard to which she would be held if she represented herself.  Id. at ¶ 24.  

16. Pursuant to the procedural schedule in Decision No. R12-0339-I, Respondent was to file, no later than April 11, 2012, her list of witnesses and copies of the exhibits she would offer at hearing.  Respondent did not make that filing.  

17. On April 20, 2012, the ALJ called the scheduled evidentiary hearing to order.  The hearing was to begin at 9:00 a.m.  Decision No. R12-0339-I at Ordering Paragraph No. 2.  Neither Respondent nor her representative was present at 9:00 a.m.  The ALJ delayed commencement of the hearing until 9:15 a.m. to allow Respondent or her representative additional time to appear.  

18. At 9:15 a.m., Staff was present, was represented by counsel, and was prepared to proceed.  At 9:15 a.m., neither Respondent nor her representative was present.  In addition, Respondent had not contacted the ALJ or her office, the counsel for Staff, or the Commission Transportation Staff concerning her attendance at the hearing.  Further, insofar as the ALJ could determine, Respondent had not contacted any member of the Commission administrative staff concerning her attendance at the hearing.  

19. By Decision No. R12-0339-I, Respondent had notice of the April 20, 2012 evidentiary hearing and, in fact, had represented that she was available for hearing on April 20, 2012.  Respondent failed to make the filing required by Decision No. R12-0339-I and, by that failure, indicated disinterest in participating in the evidentiary hearing.  Respondent’s failure to appear on April 20, 2012 was unexplained; Staff was present and prepared to proceed; the ALJ and court reporter were present and prepared to proceed.  For these reasons, the ALJ held the April 20, 2012 evidentiary hearing in Respondent’s absence.  

20. As a preliminary matter, Staff stated that it would proceed against Ms. Dennis as an individual and not as a principal of Budget Moving Services, Inc. (Budget Moving).  The ALJ allowed this amendment to the CPAN, and the hearing proceeded against Ms. Dennis as an individual.  

21. As a preliminary matter, Staff stated that it would amend all three counts in the CPAN to remove the reference to Rule 4 CCR 723-6-6602 and that, as a result, it would proceed only on the basis of alleged violations of § 40-10.1-502(1)(a), C.R.S.  The ALJ allowed this amendment to the CPAN.  The hearing proceeded on the three counts alleging that Ms. Dennis, as an individual, violated § 40-10.1-502(1)(a), C.R.S.  

22. Staff presented the testimony of Mr. Cliff Hinson.
  Hearing Exhibits No. 1 and No. 3 through No. 8 were offered and admitted into evidence.
  

23. At the conclusion of the hearing, the ALJ closed the evidentiary record and took the matter under advisement.  

24. Pursuant to § 40-6-109(2), C.R.S., the ALJ now transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. FINDINGS OF FACT 
25. On December 30, 2011, Mr. Hinson, by hand-delivery, served the CPAN on Respondent.  Respondent acknowledged receipt of the CPAN.  Hearing Exhibit No. 4 at 1.  

26. Respondent has neither challenged nor disputed the Commission’s jurisdiction in this matter.  The record establishes, and the ALJ finds, that the Commission has subject matter jurisdiction over this case and personal jurisdiction over Respondent.  

27. Respondent is an individual.  

28. At no time pertinent to this proceeding did Ms. Dennis, as an individual, hold a permit from the Commission to operate in Colorado as a mover of household goods.  
Section 40-10.1-502(a)(1), C.R.S., requires such a permit before one may operate in Colorado as a mover of household goods.  
29. On a number of occasions over an unspecified period of years preceding the investigation that resulted in issuance of the CPAN, Staff has investigated Respondent as the 
owner-operator of six different moving companies.
  Staff witness Hinson testified that Commission investigation records and his own experience reveal that, in each instance, when contacted by Staff concerning compliance issues with the moving company she owned and operated at the time of the contact, Ms. Dennis closed that moving company and opened another one under a different name.  

30. Staff witness Hinson has investigated three of the moving companies that Respondent has owned and operated.  Budget Moving is one of those companies.  
31. Budget Moving is a Colorado corporation and is the moving company that Ms. Dennis owned and operated at all times pertinent to this case.  

32. On March 18, 2011, Staff witness Hinson personally met with Ms. Dennis.  The meeting was held because, when contacted about a complaint lodged against Budget Moving, Ms. Dennis stated that she did not understand the legal responsibilities and obligations of a moving company and that she wanted to meet the legal requirements.  

At the March 18, 2011 meeting, Staff witness Hinson and Ms. Dennis reviewed and discussed Commission rules applicable to movers.  Among other things, they discussed the requirement that a mover have a Commission-issued permit before operating, or offering to operate, as a mover and before advertising services as a mover.  After that meeting, Ms. Dennis 

33. sent an e-mail to Staff witness Hinson; that e-mail stated, in part:  “I will comply with all PUC laws and statutes.”  Ms. Dennis sent the e-mail from budgetmoving2010@gmail.com.  Hearing Exhibit No. 3.  

34. As the result of its several interactions with Ms. Dennis, Staff has accumulated a list that contains several telephone numbers that are associated with the moving companies owned and operated by Ms. Dennis.  As discussed below, Staff witness Hinson used a few of those telephone numbers during the course of the investigation that led to the issuance of the CPAN.  

35. Staff’s investigation in this case began as a result of a complaint lodged on November 8, 2011 by a competitor of Budget Moving.  The complainant made allegations against Budget Moving and Ms. Dennis.  

36. As part of his investigation, Staff witness Hinson checked Craigslist to look for advertisements by Budget Moving.
  Once on Craigslist, Staff witness Hinson (a) selected the labor and moving category; (b) selected the Denver area; and (c) ran four searches, one using the Budget Moving name and three using different telephone numbers that Staff believed to be associated with Budget Moving or Ms. Dennis, or both.  

37. The record does not contain the results of the Craigslist search using the Budget Moving name.  

38. Staff witness Hinson conducted each telephone number-based Craigslist search in the same way.  He entered the telephone number on Craigslist, and the search results appeared in the form of one line statements.
  By clicking on a one line statement, Staff witness Hinson was taken to a separate page on Craigslist; that page contained the full advertisement.
  The results of the searches using the telephone numbers are presented in Hearing Exhibits No. 5 through No. 8.  

39. Hearing Exhibit No. 5 contains the results of the Craigslist search using the telephone number 303.904.6656.  When Staff witness Hinson entered this telephone number on Craigslist, the search results showed an advertisement dated October 11, 2011 and one dated October 12, 2011.  

40. For each of the October 2011 dates on this Hearing Exhibit, the full advertisement page lists services and prices but contains no information about the person or entity that placed the Craigslist advertisement.  

41. Staff did not call the 303.904.6656 telephone number.  There is no information in the record with respect to the name under which that telephone number is listed in the telephone directory.  

42. The record is unclear as to whether Staff obtained the 303.904.6656 telephone number as a result of its previous investigations or obtained it from the complainant.  

43. Ms. Dennis’s name does not appear in Hearing Exhibit No. 5.  

44. The testimony with respect to whether the 303.904.6656 telephone is associated with Ms. Dennis as an individual is unclear and contradictory.  Consequently, the ALJ finds that there is no persuasive evidence that the 303.904.6656 telephone number is associated with Ms. Dennis as an individual, separate and apart from Budget Moving.  

45. Staff did not use the advertisements shown in Hearing Exhibit No. 5 as bases for the CPAN allegations.  

46. Hearing Exhibit No. 6 contains the results of the Craigslist search using the telephone number 720.882.5701.  When Staff witness Hinson entered this telephone number on Craigslist, the search results showed an advertisement dated October 11, 2012; one dated October 12, 2011; and one dated November 9, 2011.  Page 2 of Hearing Exhibit No. 6 shows Budget Moving as the entity that placed the November 9, 2011 advertisement.  

47. Ms. Dennis’s name does not appear in Hearing Exhibit No. 6.  

48. The testimony with respect to whether the 720.882.5701 telephone is associated with Ms. Dennis as an individual is unclear and contradictory.  Consequently, the ALJ finds that there is no persuasive evidence that the 720.882.5701 telephone number is associated with Ms. Dennis as an individual, separate and apart from Budget Moving.  

49. Staff used the November 9, 2011 advertisement shown in Hearing Exhibit No. 6 as one basis for Count 2 in the CPAN.  

50. Hearing Exhibit No. 7 contains the results of the Craigslist search using the telephone number 720.420.0250.  When Staff witness Hinson entered this telephone number on Craigslist, the search results showed an advertisement dated October 10, 2012; one dated October 12, 2011; one dated November 8, 2011; and one dated November 9, 2011.  
51. Page 2 of Hearing Exhibit No. 7 shows Budget Moving as the entity that placed the October 10, 2011 advertisement; and page 7 of Hearing Exhibit No. 7 shows Budget Moving as the entity that placed the November 9, 2011 advertisement.  For the October 12, 2011 and the November 8, 2011 advertisements, the full advertisement pages list services and prices but contain no information about the person or entity that placed the Craigslist advertisements.  
52. The 720.420.0250 telephone number is the telephone number that appears on Hearing Exhibit No. 1 in the signature block and is associated with Budget Moving.  
53. Ms. Dennis’s name does not appear in Hearing Exhibit No. 7.  

54. The testimony with respect to whether the 720.420.0250 telephone is associated with Ms. Dennis as an individual is unclear and contradictory.  Consequently, the ALJ finds that there is no persuasive evidence that the 720.420.0250 telephone number is associated with Ms. Dennis as an individual, separate and apart from Budget Moving.  

55. Staff used the November 9, 2011 advertisement shown in Hearing Exhibit No. 7 as one basis for Count 2 in the CPAN.  

56. Staff used the November 8, 2011 advertisement shown in Hearing Exhibit No. 7 as one basis for Count 3 in the CPAN.  

57. Hearing Exhibit No. 8 contains the results of a second Craigslist search using the telephone number 720.420.0250.  This search was done in December 2011.  When Staff witness Hinson entered this telephone number on Craigslist during the second search, the search results showed an advertisement dated November 8, 2011; one dated November 9, 2011; and another dated December 5, 2011.  
58. The 720.420.0250 telephone number is the telephone number that appears on Hearing Exhibit No. 1 in the signature block and is associated with Budget Moving.  

59. Ms. Dennis’s name does not appear in Hearing Exhibit No. 8.  

60. Staff used the November 9, 2011 advertisement shown in Hearing Exhibit No. 8 as one basis for Count 2 in the CPAN.  

61. Staff used the November 8, 2011 advertisement shown in Hearing Exhibit No. 8 as one basis for Count 3 in the CPAN.  

62. As part of his investigation, on November 28, 2011, Staff witness Hinson placed a telephone call to 720.530.6885; this is a telephone number listed in Commission records for Budget Moving.  An unidentified woman answered the telephone.  Staff witness Hinson asked if he had reached a moving company, and the woman responded that the telephone number was her personal number and asked how he obtained the number.  The woman informed Staff witness Hinson that he should call back on Budget Moving’s telephone number and gave him the 720.420.0250 telephone number.  

63. Staff witness Hinson then called the 720.420.0250 telephone number.  A woman answered the call by saying “Budget Moving” and identified herself as “Heather.”
  Staff witness Hinson described to her a move from one location in Arapahoe County to another location in Arapahoe County; told her that the move might take place in mid-December 2011 or January 2012; and asked for an estimate for the move.  After obtaining details about the possible move, “Heather” provided an estimate; confirmed that Staff witness Hinson had reached Budget Moving; and stated that Budget Moving had been in business about one year.  

64. Staff used the November 28, 2011 telephone call as the basis for Count 1 in the CPAN.  

65. There are no moving trucks registered to Budget Moving.  

66. There is no information that Ms. Dennis as an individual owns a moving truck.  

67. When contacted by Staff witness Hinson, Ms. Dennis stated that she did not have a moving truck and that she was not operating a moving truck.  

68. The complainant provided information about a moving truck that was used, either by Budget Moving or by Ms. Dennis as an individual, as part of the moving business.
  Staff witness Hinson determined, and Ms. Dennis confirmed, that the truck identified by the complainant belonged to Ms. Dennis’s husband.  

69. Staff witness Hinson did not locate the truck.  Staff witness Hinson did not observe the truck being used to move household goods.  

70. The hearsay evidence about the truck is:  (a) the truck may have been used a long time ago by Budget Moving in its household goods moving business; and (b) at present, Ms. Dennis’s husband uses the truck in his salvage business.  

71. There is no information about who (i.e., Budget Moving or Ms. Dennis as an individual) may have used the truck to move household goods.  There is no information about when the truck may have been used to move household goods.  There is no information about the markings (if any) that may have been on the truck when it was used to move household goods.  There is no information about the truck lease arrangement (if any) between Ms. Dennis’s husband and someone (either Budget Moving or Ms. Dennis as an individual) who used the truck to move household goods.  

72. There is no evidence that the truck identified by the complainant was controlled, operated, or managed (either by Budget Moving or by Ms. Dennis as an individual) on any of the dates of the alleged violations (i.e., November 8, 9, and 28, 2011).  

73. Assuming the truck owned by Ms. Dennis’s husband was not being controlled, operated, or managed (either by Budget Moving or by Ms. Dennis as an individual) on any of the dates of the alleged violations, there is no information about any vehicle that was controlled, operated, or managed (either by Budget Moving or by Ms. Dennis as an individual) on any of those dates.  

74. On December 22, 2011, Staff witness Hinson had a conversation (by telephone) with Ms. Dennis.  In that conversation, it appears that Ms. Dennis admitted to moving household goods on unspecified dates in October and November 2011 and admitted to placing advertisements on Craigslist on unspecified dates in December and, perhaps, in November 2011.  

75. Based on the record, the ALJ finds that Ms. Dennis:  (a) handles Budget Moving’s advertising, arranges Budget Moving’s moves of household goods, and generally manages and conducts Budget Moving’s business; (b) answers the telephone for Budget Moving; (c) takes the position that, when dealing with Budget Moving, people deal with her; and (d) is the individual with whom Staff interacts when Staff contacts Budget Moving.  

76. Ms. Dennis is aware that, in order to offer to operate as a mover, one must have a Commission-issued permit.  

77. Ms. Dennis is aware that, in order to advertise services as, a mover, one must have a Commission-issued permit.  

78. The record contains no evidence with respect to the size of Respondent’s business, Respondent’s prior history of violations, or Respondent’s ability to pay a civil penalty.  See Rule 4 CCR 723-1-1302(b) (factors considered by Commission regarding imposition of civil penalty).  

III. DISCUSSION AND CONCLUSION  
A. Applicable Statutes and Burden of Proof.  

79. The CPAN alleges violations of § 40-10.1-502(1)(a), C.R.S.  As pertinent to the allegations, that statutory provision states:  “[a] person shall not … offer to operate as a mover in intrastate commerce pursuant to [article 10.1 of title 40], or advertise services as a mover, without first having obtained a permit from the commission in accordance with” part 5 of title 40, article 10.1, C.R.S.  

80. Section 40-10.1-101(12), C.R.S., defines “mover” as “a motor carrier that provides the transportation or shipment of household goods.”  

81. Section 40-10.1-101(10), C.R.S., defines “motor carrier” as “any person owning, controlling, operating, or managing any motor vehicle that provides transportation in intrastate commerce pursuant to” article 10.1 of title 40, C.R.S.  As pertinent here, § 40-10.1-101(11), C.R.S., includes a truck within the definition of “motor vehicle.”  “Person,” as defined in 
§ 40-10.1-101(15), C.R.S., includes an individual and a corporation.  

82. As the party seeking an order from the Commission, Staff bears the burden of proof, by a preponderance of the evidence, with respect to the relief sought.  
Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  To prevail in this case, Staff must prove, by a preponderance of the evidence: (a) facts that support a finding that Ms. Dennis as an individual is the appropriate respondent; (b) facts that support a finding that Ms. Dennis as an individual committed each of the alleged violations; and (c) facts that support the relief sought by Staff (in this case, the maximum assessment of $ 3,630 and a cease and desist order).
  

B. Whether Ms. Dennis as an Individual is the Appropriate Respondent.  

83. Budget Moving exists as a corporation, and Ms. Dennis is an owner and officer of that corporation.  Budget Moving is identified by name in the Craigslist advertising, and Ms. Dennis’s name appears in none of that advertising.  Ms. Dennis owns, manages, and operates Budget Moving.  On November 28, 2011, when Staff witness Hinson called the 720.420.0250 telephone number, “Heather” answered the call by saying “Budget Moving.”  

84. Staff takes the position that Ms. Dennis as an individual -- and not Budget Moving as an entity -- is the person who offered moving services and advertised moving services without holding the § 40-10.1-502(a)(1), C.R.S.-required permit to operate in Colorado as a mover of household goods.  This is Staff’s impression and, according to Staff, rests on these facts:  (a) Ms. Dennis handles all advertising, sets up all moves, and conducts all business for Budget Moving; (b) the truck formerly used for household goods moves is owned by Ms. Dennis’s husband; (c) Ms. Dennis answers the telephone for Budget Moving; (d) Ms. Dennis takes the position that, when dealing with Budget Moving, people deal with her; (e) Ms. Dennis is the individual with whom Staff interacts when Staff contacts Budget Moving; and (f) in the past, Ms. Dennis has used other moving companies that she owned and operated in the same way that she now uses Budget Moving.  

Budget Moving is a corporation and is a legal “person,” as defined by 
§ 40-10.1-101(15), C.R.S.  A corporation is a “legal entity with an identity separate and apart 

85. from the shareholders [or officers].  …  Since a validly formed corporation has an independent legal identity, the corporation itself is legally responsible for its own activities[.]”  Micciche v. Billings, 727 P.3d 367, 369 (Colo. 1986) (internal citations omitted).  

86. Ms. Dennis, who is a “person,” as defined by § 40-10.1-101(15), C.R.S., performs managerial and operational functions for the Budget Moving corporation.  

87. To establish that Ms. Dennis as an individual is the appropriate respondent (i.e., that she acted on November 8, 9, and 28, 2011 on her own behalf and not on behalf of Budget Moving) in this case, Staff must prove by a preponderance of the evidence that  

the corporate structure [of Budget Moving] is used so improperly that the continued recognition of the corporation as a separate legal entity would be unfair[.  If those elements are established on a fully-developed factual record,] the corporate entity may be disregarded and corporate principals [may be] held liable for the corporation’s actions.  …  Thus, if it is shown that the shareholders used the corporate entity as a mere instrumentality for the transaction of their own affairs without regard to separate and independent corporate existence, or for the purpose of defeating or evading important legislative policy, or in order to perpetuate a fraud or wrong on another, equity will permit the corporate form to be disregarded and will hold the shareholders personally responsible for the corporation’s improper actions.  
Micciche, 727 P.3d at 369 (internal citations omitted).  

88. The record in this case contains jumbled-together information about Budget Moving and Ms. Dennis.  Without clarification and differentiation, the ALJ cannot determine whether (and, if so, when) testimony pertained only to Budget Moving; whether (and, if so, when) testimony pertained to both Budget Moving and Ms. Dennis as an individual; and whether (and, if so, when) testimony pertained only to Ms. Dennis as an individual.  The testimony did not provide the needed clarification and differentiation.  

89. From the testimony and given that Ms. Dennis is the person who performs managerial and operational tasks (such as arranging moves and placing advertisements) for Budget Moving, the ALJ cannot determine whether Ms. Dennis performed these acts on behalf of Budget Moving or on her own behalf as an individual.  In addition, there is no evidence that ties Ms. Dennis’s statements or admissions to November 8, 9, or 28, 2011, which are the dates of the alleged violations at issue in this case.  
90. The facts established in this record are in equipoise with respect to whether, on November 8, 9, and 28, 2011, Ms. Dennis acted as a functionary of (or in the normal course of her work for) Budget Moving or acted as an individual.  For example, the testimony did not differentiate whether (and if she did, when) Ms. Dennis made statements on her own behalf and whether (and if she did, when) Ms. Dennis made statements on behalf of Budget Moving in her capacity as an officer, a shareholder, or a manager (or all three).  

91. In addition, Staff’s theory rests, in part, on Ms. Dennis’s reputed pattern or past practice of treating corporate entities that she controls as if they did not exist.  Staff failed to provide sufficient evidence about that asserted practice or pattern in that Staff provided general statements, but few specifics, about the asserted practice or pattern.  

92. It may be that the ALJ has misunderstood Staff’s theory.  It may be that Staff’s theory is:  Ms. Dennis acted entirely on her own (that is, without relying on or using Budget Moving in any way) on November 8, 9, and 28, 2011; and she violated § 40-10.1-502(1)(a), C.R.S., on those dates by personally (that is, without relying on or using Budget Moving in any way) offering to provide moving services and by personally advertising services as a mover.  

93. If this alternative is Staff’s theory, the ALJ finds that the record evidence does not support this theory.  For example, the telephone numbers that Staff witness Hinson searched on Craigslist are telephone numbers for Budget Moving; the Craigslist advertising is for Budget Moving; and Ms. Dennis’s name does not appear on any of the advertising.  

94. For these reasons, the ALJ finds that Staff failed to meet its burden of proof on the issue of Ms. Dennis’s being the proper respondent in this docket.  The ALJ finds that Ms. Dennis as an individual is not the proper respondent in this proceeding.
  

95. If Ms. Dennis is not the proper respondent, Staff cannot establish that, as an individual, she committed the violations alleged in the CPAN.
  
96. In view of the ruling that Ms. Dennis as an individual is not the proper respondent in this proceeding and that (as a result) Staff cannot establish that, as an individual, she committed the violations alleged in the CPAN, the ALJ does not reach -- and does not address -- the relief sought by Staff in this case.  
97. Based on the record in this case and for the reasons discussed above, the ALJ concludes that the CPAN should be dismissed, in its entirety, with prejudice.  

98. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  
1. Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 102256 is amended to remove the reference to Ms. Heather Dennis “in her capacity as principal of Budget Moving Services, Inc.”  As amended, Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 102256 names Ms. Heather Dennis, as an individual, as the Respondent.  

2. Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 102256 is amended to remove Rule 4 Code of Colorado Regulations 723-6-6602 as a basis for the three Counts in the CPAN.  As amended, Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 102256 alleges three violations of  40-10.1-502(1)(a), C.R.S.  

3. Consistent with the discussion above, the CPAN is dismissed with prejudice.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge



�  The CPAN is Hearing Exhibit No. 4.  


�  This Rule is found in the Rules Regulating Transportation by Motor Vehicle, which are Part 6 of 4 CCR.  


�  The CPAN provides that the maximum civil penalty for the three alleged violations is $ 3,300.  With the 10 percent surcharge required by § 24-34-108, C.R.S., the total maximum assessment for the three alleged violations is $ 3,630.  


�  This Rule is found in the Rules of Practice and Procedure, which are Part 1 of 4 CCR.  


�  Mr. Hinson is a Criminal Investigator employed by the Commission and is the person who conducted the investigation of Respondent that led to the issuance of the CPAN.  In addition, Mr. Hinson had contact with Ms. Dennis before and after the CPAN was issued.  


�  Exhibit No. 2 for identification was offered and withdrawn.  


�  As used in this Decision, moving company means, and refers to, a mover of household goods.  


�  Checking for advertisements on Craigslist is a standard investigative technique used by Staff.  


�  See, for example, page 1 of Hearing Exhibit No. 5.  The search results are the first page of Hearing Exhibits No. 5 through No. 8.  


�  See, for example, pages 2 and 4 of Hearing Exhibit No. 5.  


�  Heather is Ms. Dennis’s first name.  


�  The testimony is that the complainant provided information about both Budget Moving and Ms. Dennis.  In the absence of clarification and differentiation, the ALJ cannot determine whether (and, if so, when) a particular piece of information pertained only to Budget Moving; whether (and, if so, when) a particular piece of information pertained to both Budget Moving and Ms. Dennis; and whether (and, if so, when) a particular piece of information pertained only to Ms. Dennis.  The testimony did not provide the needed clarification and differentiation.  


�  With respect to the relief sought, Staff must establish that a cease and desist order can be entered, and should be entered, in this civil penalty proceeding.  


�  In making this ruling, the ALJ determines that, in this proceeding and on this record, Staff did not meet its burden of proof.  This is not to say or to imply that, in another proceeding with a different record, Staff will not meet its burden of proof to establish that Ms. Dennis as an individual is a proper respondent.  


�  If one assumes that Ms. Dennis is the proper respondent (which she is not), Staff failed to establish that she (or Budget Moving) meets the § 40-10.1-101(10), C.R.S., definition of “motor carrier” because there is no persuasive record evidence that, on the date of each alleged violation, Ms. Dennis (or Budget Moving) “own[ed], control[ed], operat[ed], or manag[ed] any motor vehicle that provides transportation in intrastate commerce pursuant to” article 10.1 of title 40, C.R.S.  As this is an element of Staff’s proof on the issue of each alleged statutory violation, Staff failed to meet its burden of proof with respect to any of the alleged violations of �§ 40-10.1-502(1)(a), C.R.S.  
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