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I. STATEMENT
1. This proceeding was instituted by the filing of a Formal Complaint by Colorado Springs Shuttle, LLC (Complainant) against Front Range Shuttle, LLC (Front Range or Respondent).  Complainant alleges that Respondent is regularly providing substantial Colorado intrastate transportation of passengers between the Colorado Springs, Colorado area and Denver International Airport (DIA).  Complainant further alleges that Respondent does not hold any authority from the Colorado Public Utilities Commission (Commission) or the U.S. Department of Transportation (DOT) which authorizes the service.  Additionally, the U.S. DOT authority held by Respondent does not authorize it to provide the regular route or scheduled service it is currently providing.  

2. Complainant claims that as a result of the illegal service provided by Respondent, Complainant is suffering substantial financial loss due to the diversion of passenger traffic from Complainant to Respondent.  Therefore, Complainant requests that the Commission enter an Order requiring Respondent to discontinue and refrain from engaging in the conduct and operations complained of, as well as impose a civil penalty on Respondent consistent with 
Rule 4 Code of Colorado Operations (CCR) 723-1-1302, Rules of Practice and Procedure.

3. On January 4, 2012, the Director of the Commission served on Respondent an Order to Satisfy or Answer (Order).  The Order required Respondent to either satisfy the matters in the Complaint or to answer the Complaint in writing within 20 days from the service of the Order.  In addition, an evidentiary hearing in this matter was scheduled for February 13, 2012.  

4. On January 20, 2012, Respondent filed a response to the Formal Complaint.  Respondent maintains that any transportation service provided between Colorado Springs and DIA is provided under its interstate authority.  Additionally, Respondent maintains that it only provides shuttle service on a pre-arranged basis, which constitutes a continuous stream of travel that begins as interstate travel.  Further, Respondent claims that it only takes pre-arranged customers to and from DIA, the Colorado Springs Airport, and the Amtrak Rail Station in Raton, New Mexico.  

5. Respondent further represents that it has applied for a regular route service authority with the U.S. DOT, Federal Motor Carrier Safety Administration (FMCSA).  Respondent further represents that the application has been approved and will be granted within 20 days of January 19, 2012.  

6. On January 11, 2012, the Commission, at its regularly scheduled Weekly Meeting, referred this matter to an Administrative Law Judge (ALJ) for hearing and disposition.  The matter was subsequently assigned to the undersigned ALJ.

7. The evidentiary hearing was heard at the scheduled date and time.  Appearances were entered by Mr. Charlie Kimball on behalf of Complainant.  Respondent, Mr. Corey Watson, owner of Front Range appeared pro se on his own behalf and on behalf of Front Range.  Hearing Exhibit Nos. 1 through 12 were identified, offered, and admitted into evidence.  Mr. Watson testified on behalf of Respondent.  Mr. Tito Valdez and Ms. Sheila Botelho testified on behalf of Complainant.  At the conclusion of the hearing, the undersigned ALJ took the matter under advisement.

8. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record in this proceeding, along with a written recommended decision.

II. FINDINGS, DISCUSSION, AND CONCLUSIONS
9. The facts are concise and by and large not in dispute.

10. Complainant holds Public Utilities Commission Certificate of Public Convenience and Necessity (CPCN) PUC No. 55275, issued April 1, 2010 by Decision No. R10-0278 in Docket No. 10M-0278. (See, Hearing Exhibit No. 3).  The CPCN provides Complainant authority to provide call-and-demand limousine service between points within a 50-mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67 in Woodland Park, Colorado, and between those points, on the one hand, and all points in Colorado, on the other hand.

11. CPCN PUC No. 55275 also provides Complainant authority to provide scheduled service between the Colorado Springs Municipal Airport, on the one hand and Denver International Airport on the other hand.  The authority allows Complainant to serve intermediate points within one mile of Interstate 25 between the intersection of Interstate Highway 25 and Circle Drive in Colorado Springs, and the intersection of Interstate Highway 25 and Founders Parkway in Castle Rock, Colorado.  Complainant’s authority is restricted against transportation service from points in Pueblo, El Paso, and Douglas Counties to Cripple Creek, Colorado.

12. Respondent, Front Range, received federal authority from the FMCSA to provide “transportation as a common carrier of passengers, in charter and special operations,” on November 25, 2011. (See, Hearing Exhibit No. 1).  According to Respondent’s application at Section VII, the scope of Front Range’s federal operating authority is charter and special transportation, in interstate commerce between points in the United States. (See, Hearing Exhibit No. 2).  Respondent’s FMCSA application specifically indicates at Section VII, subparagraph (5) that Respondent did not seek intrastate authority to provide the service requested.

13. Complainant alleges that Respondent is providing intrastate transportation through regular route and scheduled service of passengers between the Colorado Springs area and DIA.  In support of that allegation, Complainant entered into evidence Hearing Exhibit No. 4, which is a screen shot of Respondent’s webpage taken on December 30, 2012 which indicates that Respondent “offer[s] a full variety of services.  From shuttle service to [DIA] and Colorado Springs Airport, to private and charter service to anywhere in the state of Colorado …”  

14. Hearing Exhibit No. 5, also entered into evidence by Complainant is a screen shot of Respondent’s listed schedule of transportation service to and from the Colorado Springs Airport and DIA.  The schedules list departure times from both airports and various locations in Douglas and El Paso Counties, including hotels, the Monument Park and Ride, and the Castle Pines Park and Ride.  

15. Hearing Exhibit Nos. 6 and 7, entered into evidence by Complainant are compilations of Respondent’s traffic beginning December 1, 2011 and continuing through January 31, 2012.  The Exhibits illustrate Respondent’s passengers, their pickup and drop off location, and the date of service.  The Exhibits demonstrate that Respondent’s traffic is exclusively provided to and from either DIA or the Colorado Springs Airport.  

16. Mr. Valdez, office manager for Colorado Springs Shuttle, and Ms. Botelho, dispatcher for Colorado Springs Shuttle both testified on behalf of Complainant.  Both witnesses testified that each had contacted Respondent by telephone prior to the hearing to inquire about transportation from the Colorado Springs area to DIA in order to catch a flight.  Mr. Valdez testified that he requested a trip from Colorado Springs to DIA in order to catch a flight to Aspen.  He stated that he emphasized several times that he intended to fly to Aspen from DIA.  Respondent agreed to provide the trip for Mr. Valdez to DIA.  

17. Ms. Botelho testified that she called Respondent inquiring about transportation on the morning of January 30, 2012 from the north end of Colorado Springs to DIA in order to catch a flight to Grand Junction.  Ms. Botelho also testified that she mentioned several times that her flight from DIA was to Grand Junction.  Respondent agreed to transport the witness to DIA for a fee of $50.00.

18. Respondent does not deny that it is providing service to and from Colorado Springs Airport and DIA, and to various hotels and Park and Rides within Douglas and El Paso Counties as alleged by Complainant.  Nor does Respondent deny that it does not possess a Commission-issued CPCN.  However, Respondent argues that it is only providing interstate service and is not providing regular route service.  In support of that contention, Respondent entered Hearing Exhibit No. 9 into evidence, which purports to show a change Respondent made to its website which contains the statement, “[w]e do not operate a regular route service.  We offer certain locations available for pick up for the convenience of you, the customer.”  It appears that the screen shot of Respondent’s website was taken on January 6, 2012.  Another January 6, 2012 screen shot of a page from Respondent’s website contains a sentence that states, “[t]he times listed on these pages are for reference only, we are able to pick up at other requested times, if our shuttles are available.” (see, Hearing Exhibit No. 9).

19. Respondent further argues that the persons it transports under its federal authority are all either arriving from a destination out-of-state or departing to an out-of-state destination, which Respondent indicates is proof it is operating under its federal authorization.  To support that claim, Respondent entered into evidence Hearing Exhibit No. 12, which is a U.S. District Court for the District of Colorado case, East West Resort Transportation, LLC v. Binz, et al., 494 F.Supp.2d 1197 (D. Colo. 2007).  In addition, Respondent points to Hearing Exhibit Nos. 6 and 7 supra, which are purported to be a list of all passengers Respondent transported in December 2011 and January 2012. 

III. ANALYSIS AND CONCLUSIONS
A. Commission Jurisdiction
20. Because Respondent holds a FMCSA certificate to engage in transportation as a common carrier of passengers in charter and special operations in interstate commerce, the threshold question here is whether this Commission has jurisdiction over Respondent.  That assessment is a determinant as to whether Respondent is providing interstate transportation service which would preclude this Commission from jurisdiction over this matter.

21. In a case strikingly similar to the proceeding at hand, the Colorado Supreme Court in Trans Shuttle, Inc. v. Pub. Utils. Comm’n., 89 P.3d 398 (Colo. 2004) found that although Trans Shuttle held an FMCSA authority to provide passenger service over interstate routes, as well as intrastate passenger service only if the carrier also provides substantial regularly scheduled interstate passenger transportation service on the same route, the Commission nonetheless had jurisdiction to regulate providers of intrastate transportation services, including Trans Shuttle.

In reaching its conclusion, the Court relied on the well settled principle that intrastate transportation of passengers under an FMCSA certificate is only authorized if the interstate transportation of passengers meets specific criteria, including that the interstate traffic: a.) must be a regularly scheduled service; b.) must be actual; c.) must be bona fide; d.) must involve service in more than one State; and, e.) must be substantial.
 Id. at 405, (citing Airporter of Colo., Inc., v. Interstate Commerce Comm’n, 866 F.2d 1238, 1240 (10th Cir. 1989)) 

22. (quoting, Funbus Systems, Inc., ICC Nos. MC-C-10917, MC-153325 (Sub-No. 2), MC-C-10943, 
1987 WL 100200 at *9 (Dec. 30, 1987)) (not published).  

23. In addition, while the interstate and intrastate services are not required to be identical or offered in the same vehicle, the mere holding out to perform interstate transportation services on a particular route is insufficient to support intrastate transportation on that route.  Id., (citing, Airporter of Colo., 866 F.2d at 1241).  Instead, “the interstate traffic must be substantial in relation to the intrastate in that same operation.” Id. 

24. The court concluded that the “mere possession of an FMCSA certificate does not divest the [Commission] of all jurisdiction over those who possess the certificate.  
The strong public interest in [Commission] regulation of common carriers counsels against such a result.”  Id. at 406, (citing, McKay v. Pub. Utils. Comm’n, 104 Colo. 402, 413, 91 P.2d 965, 970-71 (1939)).  

25. East West Resort Transport v. Binz, a federal case, also analyzed the five-part Funbus test to determine whether the Commission possessed jurisdiction in that matter.  There, the Commission issued a civil penalty assessment notice (CPAN) against East West Resort Transportation, LLC doing business as Colorado Mountain Express (CME) for charging and advertising rates to passengers different from those on file with the Commission in violation of § 40-10-117, C.R.S.  CME’s CPCN issued by the Commission to operate in intrastate transportation substantially duplicated its federal authority to operate interstate routes. 
26. In determining that the Commission did not have jurisdiction to issue a CPAN to CME, the district court found that CME’s federal operating certificate provided it the authority to operate purely intrastate transportation, “if such intrastate transportation is to be provided on a route over which the carrier provides interstate transportation of passengers,” 
pursuant to 49 U.S.C. § 13902(b)(3).  The district court determined that the transportation service provided by CME is an integral part of the interstate journey because, as required by Funbus, it provides regularly scheduled service because it departs and arrives at particular pre-designated times between definitely established points. Id. at 1200.  
27. Regarding whether CME established a nexus to interstate transportation, the district court relied on U.S. v. Yellow Cab, 332 U.S. 218, 67 S.Ct. 1560, 91 L.Ed. 2010 (1947), where the Supreme Court found that a taxicab service to and from Chicago railroad stations was “‘too unrelated to interstate commerce to constitute a part thereof,’” even when the passenger’s overall trip was interstate in nature. Id. (citing Yellow Cab at 230, 67 S.Ct. 1560).  The Supreme Court reasoned that taxicabs have “‘no contractual or other arrangement with the interstate railroads.  Nor are their fares paid or collected as part of the railroad fares. In short, [taxicabs’] relationship to interstate transit is only casual and incidental.’” Id. (citing Yellow Cab, at 231, 67 S.Ct. 1560).  
28. Although the Court determined in Yellow Cab that an interstate journey begins when a passenger boards a train and ends when the passenger disembarks at his destination, it also found that some kind of “special arrangement” could render the trip from the station to a home a “constituent part of the interstate movement.” Id. at 232, 67 S.Ct. 1560.  However, the Court failed to define what constitutes a “special arrangement.”
29. The district court in East West Resort found that the “special arrangement” condition could be met when transportation which if provided entirely within a single state, including to and from an airport, could be considered interstate commerce if characteristics such as through-ticketing or other common arrangements with a connecting interstate carrier are present. Id. at 1202.  The district court added transportation arrangements made by a third party as another feature that would tend to indicate the transportation was interstate in character.
30. In assessing the type of service provided by CME, the district court determined that CME’s passengers, unlike those in Yellow Cab, do not have to fend for themselves to get to their next stop in any manner when they arrive at the airport.  Rather, CME’s passengers travel by a ticket pre-arranged by a third party travel agent or online ticketing service, which is sometimes a part of a package with the plane ticket or with the resort, on a service that predominantly, if not exclusively , provides airport transportation.  As such, the district court found that “[t]his kind of pre-arranged system … is sufficiently linked to the overall interstate journey to qualify as interstate.” Id at 1204.
31. Finally, in determining that CME’s interstate traffic was substantial in relation to its intrastate transportation, the district court found that CME’s claim that at least 24.1 percent of its overall service was derived from pre-arranged trips through third parties (while the remainder were “walk-up” passengers who either made no advance arrangements or made them through CME itself) was sufficient to find that CME had met its burden to show that it engages in substantial interstate transportation. Id. at 1205-06.  Based on those findings, the district court determined that the Commission had no jurisdiction over CME, even though it held a Commission issued CPCN.
32. In the matter at hand, the evidence and testimony show that Respondent provides intrastate transportation service exclusively.  Hearing Exhibit Nos. 6 and 7, which purport to be Respondent’s trip logs show service to and from Colorado Springs Airport and DIA to various hotels and locations within Douglas and El Paso County.  However, whether that intrastate service is regularly scheduled service is questionable.  While Respondent’s website lists a schedule of pickup times for service to both airports, Respondent testified that the schedule is merely to serve as a point of reference and passengers may arrange pick up at virtually any time.  This representation is supported by Hearing Exhibit No. 9, a screen shot of Respondent’s webpage which contains the explicit statement: “The times listed on our schedule page are for suggestion only.”  There is no evidence of regularly scheduled service being provided by Respondent.  

33. Respondent provided no evidence that it provides interstate transportation service that is actual, bona fide, or involves service in more than one state; nor did Respondent provide any evidence that any interstate transportation service it provides is substantial in relation to its intrastate transportation service as required by Funbus to show that the intrastate transportation is substantially related to the interstate transportation.  In fact, Respondent, while stating that he knew the destination or arrival location of all his passengers, failed to provide any evidence of this.

34. Respondent clearly failed to establish a sufficient nexus between the intrastate transportation it provides with interstate travel in order for its transportation service to qualify as interstate in nature.  Rather, Respondent’s transportation services more resemble the casual and incidental relationship to interstate transit as was determined in Yellow Cab, supra, to be insufficiently related to interstate travel to qualify as interstate.

35. Additionally, Respondent presents nothing to indicate that there was any “special arrangement” such as a through-ticket, a pre-arranged ticket from a third party such as a travel agent, or an internet travel service or a ski resort for transportation service.  Indeed, Respondent testified that he books all travel himself through the use of his cell phone.  Clearly, the intrastate transportation provided by Respondent, as a practical matter, is not sufficiently linked to the interstate journey to find that the service he provides is interstate in character, under East West Transportation.

36. The Commission regulates public utilities operating in Colorado pursuant to Colorado Constitution article XXV, which vests in the Commission all power to regulate public utilities.  Common carriers are included in the definition of a public utility under 
§ 40-1-103(1)(a)(I), C.R.S.  Further, a common carrier is defined as: “Every person directly or indirectly affording a means of transportation, or any service or facility in connection therewith, within this state by motor vehicle  by indiscriminately accepting and carrying passengers for compensation …” §40-1-102(3)(a).  Additionally, § 40-10.1-104, C.R.S., mandates that “a person shall not operate or offer to operate as a motor carrier in this state except in accordance with [article 10.1].”

37. The Commission’s authority to regulate common carriers is in the public interest and the “mere possession of an FMCSA certificate does not divest the [Commission] of all jurisdiction over those who possess the certificate.”  Trans Shuttle, Inc., at 406.  “The strong public interest in [Commission] regulation of common carriers counsels against such a result.” Id. (citing McKay v. Pub. Utils. Comm’n, 104 Colo. 402, 413, 91 P.2d 965, 970-71 (1939).  

38. As a result, it is found that the Commission possesses jurisdiction over Respondent in this matter.

B. Whether Respondent is Operating Illegally Without Commission Authority

39. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-105(7), C.R.S.  As provided in Commission Rule 4 CCR 723-1-1500, “[t]he proponent of the order is that party commencing a proceeding.”  Here, Complainant is the proponent since it commenced the proceeding and seeks an order for relief pursuant to the Formal Complaint.  Complainant bears the burden of proof by a preponderance of the evidence.  See, § 13-25-127(1), C.R.S.; 4 CCR 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its 
non-existence.  Swain v. Colorado Dept. of Revenue, 717 P.2d 507 (Colo. App. 1985).  While the quantum of evidence that constitutes a preponderance cannot be reduced to a simple formula, a party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

40. Complainant provided evidence of Respondent’s federal certificate to provide certain charter services and special operations services in interstate transportation.  Complainant provided evidence that Respondent was providing regular service to and from the Colorado Springs Airport and DIA to points in El Paso and Douglas Counties.  Complainant also provided the testimony of two employees of Complainant’s transportation business that when each indicated to Respondent over the phone that they were taking air trips to destinations within Colorado, Respondent nonetheless agreed to provide them transportation service to the airport.  Complainant also provided evidence in the form of Respondent’s own trip logs that it was providing purely intrastate transportation.
41. Respondent argues that the transportation service it is providing falls under the “special operations” provision of its federal authority by virtue of the fact that he is providing door-to-door transportation to passengers.  As indicated supra, Respondent holds an FMCSA certificate to provide transportation as a common carrier of passengers in charter and special operations in interstate and foreign commerce.  Respondent testified that an additional FMCSA certificate was pending; however, he provided no proof of what that certificate would provide authority for, or when such a federal authority would issue, other than an FMCSA proof of insurance document which indicated only that an application was pending.  

42. Pursuant to FMCSA regulations, Part 390.5 Definitions, charter transportation of passengers is defined as:

transportation, using a bus, of a group of persons who pursuant to a common purpose, under a single contract, at a fixed charge for the motor vehicle, have acquired the exclusive use of the motor vehicle to travel together under an itinerary either specified in advance or modified after having left the place of origin.

A common carrier is defined at 40 Code of Federal Regulations § 202.10(b) as:

Any person who holds himself out to the general public to engage in the transportation by motor vehicle in interstate or foreign commerce of passengers or property or any class thereof for compensation, whether over regular or irregular routes.

43. It is apparent that Respondent has not provided charter service as of the date of the evidentiary hearing, at least as indicated in its transportation logs at Hearing Exhibit Nos. 6 and 7.  Therefore, the question is whether the door-to-door transportation service Respondent claims to provide is sufficient to meet the definition of “special operations.”  

44. The term “special operations” is addressed at 49 U.S.C. § 13902(b)(6) which provides: “Special operations – This subsection shall not apply to any regular-route transportation of passengers provided entirely in one State which is in the nature of special operations.”  No further definition of the term “special operations” is supplied by the regulation.  

45. It has generally been left to the courts and to the FMCSA and its predecessor agency, the Interstate Commerce Commission (ICC) through administrative litigation, to define the phrase in more specific terms.  In Hudson Transit Lines, Inc. v. Interstate Commerce Commission, 562 F.2d 174, 183 (2d Cir. 1977) the court defined “special operations” pursuant to “special or charter operations” under 49 U.S.C. § 307(a) as including “the various kinds of operations which are neither charter service nor the usual operation of the ordinary regular route common carriers of passengers, and involve the sale of tickets by the carrier to each individual passenger.”  The court went on to define special operations as “service rendered generally on week-ends, holidays, or other special occasions to a number of passengers which the carrier itself has assembled into a travel group through its own sales to each individual passenger of a ticket covering a particular trip or tour planned or arranged by the carrier.” Id. at 184 (citing I.C.C. Decision in Fordham Bus Corp. Common Carrier Application, 29 M.C.C. 293 at 297).  The court noted that the most common type of authorized “special operations” is the operation in round-trip sightseeing or pleasure tours.  The court stated that operations such as these differ materially from the usual operations of a regular route common carrier in that special operations are designed specially to meet the needs of individual sightseers or tourists, and not to serve persons requiring expeditious service between particular points.  Id.

46. The Second Circuit again weighed in on the term “special operations” in Hudson Transit Lines, Inc. v. Interstate Commerce Commission, 765 F.2d 329 (2d Cir. 1985).  There, the court provided additional clarity to the definition of “special operations” as it applied to 49 U.S.C. § 109222(c)(2)(H), where it stated that: 

‘[s]pecial operations’ encompasses many different types of services, such as 
door-to-door limousine service, day-trips to race tracks, gambling casinos, or sporting events, sightseeing tours, or similar excursions.  Such service may include fixed routes and schedules, but must have, in addition, special characteristics that distinguish it from ordinary regular-route service.  Whether a particular operation can be categorized as a special operation depends upon the characteristics of each operation and upon the surrounding circumstances.  (Emphasis supplied).

Id. at 392.
47. Finally, the FMCSA weighed in on the definition of “special operations” in Petition for Declaratory Order by Fullington Trailways, LLC, Docket No. FMCSA-2009-0106, 75 Fed. Reg. 4443 (issued Jan. 27, 2010).  The FMCSA there defined special operations pursuant to 49 U.S.C. § 13902(b)(6).  It noted that the term has historically been interpreted as a catch-all classification for transportation operations that are neither regular-route transportation of passengers, nor charter operations. Id. at 4445.  

48. As did the Second Circuit, the FMCSA identified the most common types of special operations as sightseeing or pleasure tours.  The characteristics of special operations may also include an all-expense paid trip included sightseeing or a pleasure tour, additional services such as a guide or meals, or weekend, holiday, or special occasion only service organized by the carrier. Id.  Citing Hudson Transit Lines, supra, the FMCSA noted that special operations may also include various services such as door-to-door service, day trips to race tracks, casinos, sporting events, or other excursions. Id.  Consistent with previous holdings, the FMCSA held that whether a particular service constitutes special operations depends on the individual characteristics of the service.  Id.

49. Here, it is evident that Respondent merely provides transportation service to and from Colorado Springs Airport and DIA to various hotels in Douglas and El Paso Counties.  It does not provide any additional service to distinguish its transportation services from ordinary regular route service.  Respondent claims that it provides door-to-door service, and as such, meets the definition of special operations.  However, that claim is without merit.  
While  door-to-door service is a feature identified by the FMCSA as an element of special operations, without any of the additional features identified by the Second Circuit or the FMCSA, the claimed door-to-door service is nothing more than ordinary regular route service, which is plainly not within the realm as to what is contemplated to be special operations.  Respondent offered no evidence that it provides any other service than ordinary regular route transportation as described previously.  Consequently, it is found that the transportation services provided by Respondent are not authorized by its federal certificate.  

50. As stated supra, the Commission is empowered to regulate public utilities in the State of Colorado.  Common carriers are included in the statutory definition of a public utility. §§ 40-1-103(1)(a)(I), C.R.S.  Further, § 40-10.1-103(1), C.R.S. holds that “[a]ll common carriers and contract carriers are declared to be public utilities within the meaning of articles 1 to 7 of [title 40] and are declared to be affected with a public interest and subject to [article 10.1] and articles 1 to 7 of [title 40].”  In addition, § 40-10.1-201(1), C.R.S. mandates that “[a] person shall not operate or offer to operate as a common carrier in intrastate commerce without first having obtained from the commission a [CPCN] declaring that the present or future public convenience and necessity requires or will require such operation.”  

51. Having considered all of the above, the ALJ finds that the preponderance of evidence favors a finding that Respondent is providing intrastate common carrier transportation service in Colorado in contravention of its federal certificate and without authority from this Commission to provide such services.
52. Since it has been established that Respondent is providing intrastate transportation as a common carrier in Colorado that is outside the scope of its federal certificate and that Respondent does not hold a Commission issued CPCN to provide the intrastate transportation services it currently provides, it is found that Respondent is operating a transportation service in violation of Colorado law and Commission regulations.  It is further found that Respondent’s actions are diverting passenger traffic from Complainant’s jurisdictional operations which results in a financial loss to Complainant’s transportation business.

53. Respondent will therefore be ordered to cease and desist from providing unauthorized intrastate transportation services in the State of Colorado.  Respondent shall cease all such operations immediately upon the effective date of this Order.  Should Respondent continue with such unauthorized intrastate operations without a CPCN from this Commission or an additional federal certificate that specifically authorizes such services, the Commission may take further action including assessing a civil penalty of up to $1,100.00 for each violation of § 40-10.1-201(1), C.R.S., operating as a common carrier without first obtaining a CPCN from this Commission, pursuant to Commission Rule 4 CCR 723-6-6213(a)(I), Rules Regulating Transportation by Motor Vehicle.  

54. Respondent is further ordered to provide this Commission with any federal authority it may have obtained since the evidentiary hearing in this matter which may provide Respondent with additional authority to provide intrastate transportation services in Colorado beyond its Certificate MC-755793-C, issued on November 25, 2011.

55. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The relief requested in the Formal Complaint filed by Colorado Springs Shuttle, LLC against Respondent Front Range Shuttle, LLC is granted in part consistent with the discussion above.

2. Front Range Shuttle, LLC shall immediately cease and desist from operating as a common carrier in intrastate transportation within the State of Colorado.

3. Should Respondent continue to provide unauthorized intrastate operations without a certificate of public convenience and necessity (CPCN) from this Commission or an additional federal certificate that specifically authorizes such services, the Commission may take further action including assessing a civil penalty of up to $1,100.00 for each violation of 
§ 40-10.1-201(1), C.R.S., operating as a common carrier without first obtaining a CPCN from this Commission, pursuant to Commission Rule 4 Code of Colorado Regulations 
723-6-6213(a)(I) Rules Regulating Transportation by Motor Vehicle.

4. Respondent shall provide to this Commission any federal authority it may have obtained since the evidentiary hearing in this matter which provides Respondent with additional authority to provide intrastate transportation services in Colorado beyond its 
Certificate MC-755793-C, issued on November 25, 2011.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________

Administrative Law Judge









� Congress in 1987 enacted amendments which dropped the prior requirement that carriers provide “substantial” interstate transportation.  The new language provides only that carriers using a federal certificate must “provide(s) regularly scheduled interstate transportation service on the route.”  Surface Transportation and Uniform Relocation Assistance Act of 1987, Pub.L. No. 100-17, § 340, 101 Stat. 132 (1987).  While some Circuits no longer include the finding that the interstate service must be “substantial,” the 10th Circuit still requires such a finding.
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