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I. statement

A. Application
1. On May 11, 2012, Climax Molybdenum Company and CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel Mills (Climax/Evraz) filed a Request for Subpoena to issue a subpoena duces tecum on MetaVu, Inc. (MetaVu) requiring MetaVu to provide certain documents relating to Public Service Company of Colorado’s (Public Service or Company) SmartGridCity project.  On that same day, the undersigned Administrative Law Judge (ALJ) signed off on the subpoena, which Climax/Evraz subsequently served on MetaVu.  Responses to the subpoena duces tecum are due on May 23, 2012.

2. On May 16, 2012, Public Service filed a Motion to Quash and for Shortened Response Time (Motion to Quash).  

3. The Climax/Evraz subpoena duces tecum sought information from MetaVu which it claims is relevant to Public Service witness Lamb’s pre-filed direct testimony which discusses a report by MetaVu.  Climax/Evraz’s subpoena sought documents related to the report and its preparation, including edits to the report, correspondence related to the report, and drafts of the report. 

4. In Public Service’s Motion to Quash, the Company objects to the subpoena on several grounds.  First, the Company asserts that the request for subpoena is deficient because Climax/Evraz did not request the documents that are included in the subpoena be provided in conjunction with the attendance of a witness at a hearing or in a deposition.  Additionally, Climax/Evraz failed to make the requisite showing of need and relevance other than it has no other reasonable means of obtaining the data requested other than by requesting the documents from MetaVu.  According to Public Service, the correspondence between Public Service and MetaVu, as well as any edits to the report could have been timely requested from Public Service.  Public Service concludes that since Climax/Evraz’s legal counsel did not attempt to request the information from Public Service during discovery, this does not provide good cause to subpoena MetaVu now.

5. Public Service also takes the position that producing the documents will be extremely burdensome and expensive to search for and retrieve and the information will have little or no relevance to this case, and whatever potential relevance the information might have is far outweighed by the burden and expense imposed upon MetaVu, a non-party to the proceeding.  Public Service contends that Climax/Evraz should have offered to advance the reasonable cost of producing the books, papers, documents, and tangible things requested by it at the time it sought those things.

6. Public Service also contends that the subpoena violates the discovery limitation as set out in Interim Order No. R12-0392-I issued April 12, 2013.  Public Service complains that Climax/Evraz is attempting to go down a new discovery path to probe the entire development of the report.

7. In its response to the Motion to Quash, Climax/Evraz argues that as a third party to the subpoena, Public Service has no standing to contest the subpoena because MetaVu is an independent non-party in this docket.  Climax/Evraz cites to several federal district court cases to support that proposition. 

8. Climax/Evraz also maintains that Public Service failed to set forth sufficient grounds to quash the subpoena because the Company failed to show that the subpoena is unreasonable or oppressive.  

9. Climax/Evraz also takes issue with Public Service’s claim that there has been no showing of need or relevance for the documents sought in the subpoena.  Climax/Evraz argues that relevance, for the purposes of discovery is broader than for the admission of evidence, citing Colorado Rule of Civil Procedure (C.R.C.P.) 26(b)(1).  Despite Public Service’s protestations, Climax/Evraz argues that the “importance” of a document is not pertinent to whether a discovery request seeks relevant documents and is not grounds upon which to quash a subpoena.  In addition, Climax/Evraz takes the position that Public Service’s argument that no good cause has been demonstrated is irrelevant, since the test under C.R.C.P. 26(b)(1) is whether the request is relevant to the underlying claim or defense of a party.  

10. Public Service argues that Climax/Evraz could have obtained the documents from the Company, therefore there is no need for the subpoena.  Climax/Evraz takes the position that the choice is theirs as to where to seek discovery, and no rule requires discovery to be obtained solely from the Company.  Nonetheless, Climax/Evraz notes that it did seek the documents from Public Service during discovery; however, Public Service objected to the request as burdensome.  Climax/Evraz argues that this method is certainly less burdensome to the Company.

II. findings

11. Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1406 sets out the Commission regulations regarding the issuance of subpoenas and subpoenas duces tecum.  Rule 1406(a)(I) indicates that C.R.C.P. Rules 45(a)-(d) are incorporated by reference.  Section 40-6-103(1), C.R.S., sets out the statutory requirements under which the Commission may issue subpoenas.  In relevant part, § 40-6-103(1), C.R.S., provides that “[n]o subpoena shall be issued except upon good cause shown.  Good cause shown shall consist of an affidavit stating with specificity the testimony, records, or documents sought and the relevance of such testimony, records, or documents to the proceedings of the commission.”  

12. The requirements under Commission Rule 1406 and § 40-6-103, C.R.S., slightly vary from C.R.C.P. Rule 45.  For example, while Commission Rule 1406 and 
§ 40-6-103(1), C.R.S., require a showing of “good cause” for issuance of a subpoena, such a requirement no longer exists under C.R.C.P. Rule 45.  Otherwise, the requirements are similar.  A key requirement for issuance of a subpoena duces tecum is that the items requested must be specified with “reasonable particularity.”  Under Rule 1406 and § 40-6-103(1), C.R.S., good cause must be shown in a manner prescribed by statute, which consists of an affidavit which specifically states the records or documents sought, as well as the relevance of those records or documents to the proceeding at hand.  

13. Under C.R.C.P. 45(b), a party may quash or modify a subpoena if it is unreasonable and oppressive, or condition denial of a motion to quash “upon the advancement by the person in whose behalf the subpoena is issued of the reasonable cost of producing the books, papers, documents, or tangible things.”

14. Regarding whether Public Service has standing to request that the subpoena be quashed, Colorado case law is sparse on the subject of the appropriateness of a motion to quash a subpoena issued to a third or non-party to a civil proceeding.  Generally, however, those cases which address the subject, even tangentially, have found that some sort of privilege claim, constitutional issue, or privacy issue must be claimed in order to grant a motion to quash regarding third party subpoenas. (see, e.g. People v. Sisneros, 55 P.3d 797 (Colo. 2002).  
This is supported by the federal case law cited by Climax/Evraz.  Public Service makes neither claim here.  Consequently it is found that Public Service does not possess standing to make a motion to quash for a non-party to this proceeding without an attendant claim of privacy, confidentiality, or privilege, of which it has made no such claim.

15. Despite the protests of Public Service, the undersigned ALJ finds that Climax/Evraz followed the procedural process for the issuance of a subpoena duces tecum.  It has shown good cause for issuance of the subpoena.  In the attached affidavit, Mr. Valentine states with particularity the name of the party from which it requests production of documents, as well as a plausible and reasonable basis for the subpoena.  In addition, he provides a description of the requested documents.  

16. Nor is the undersigned ALJ persuaded that Applicant’s request is merely discovery in disguise.  Clearly, a party may seek the issuance of a subpoena duces tecum for the production of documents relevant to a particular matter, as long as such a request is not unreasonable or oppressive, and as long as the items sought are in the control of the person to whom the subpoena is directed.  

17. There is no evidence that the subpoena duces tecum is oppressive or unreasonable.  While Public Service asserts the objection, it provides no evidence to support the claim.  Climax/Evraz provides a reasonable explanation as to why it was unable to obtain the documents through discovery.  

18. Further, the motion to quash is not denied conditioned upon the advancement by Climax/Evraz of the reasonable cost of the production sought.  There is no evidence that the cost of producing the subject documentation is unreasonably time consuming or expensive.

19. It is also found that the requested documents are relevant to the matter at hand.  It is agreed that relevance for the purposes of discovery is broader than for the admission of evidence.  See, C.R.C.P. 26(b)(1).

20. Therefore, Public Service’s Motion to Quash will be denied.  Climax/Evraz may go forward to enforce its subpoena duces tecum upon MetaVu.  

III. ORDER

A. It Is Ordered That:

1. The Motion of Public Service Company of Colorado to Quash Climax Molybdenum Company and CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel Mills’ subpoena duces tecum is denied consistent with the discussion above.

2. This Order is effective immediately.
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