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I. Statement

1. This Docket arises from an application (Application) filed by the County of Otero (Otero County)
 on March 14, 2012, requesting authority to re-establish what Otero County maintains was a public crossing of the BNSF Railway Company (BNSF) track, National Inventory No. 003416A, at Otero County Road 12 near Manzanola, Colorado.
  .  

2. On March 16, 2012, the Commission gave notice of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  

3. On April 13, 2012, BNSF filed an Entry of Appearance and Notice of Intervention through counsel.  BNSF opposes the Application.

4. Pursuant to Decision No. C12-0441, issued April 26, 2012, the Commission deemed the Application complete and assigned this Docket to an Administrative Law Judge (ALJ) for disposition.

II. Discussion

5. The Application does not indicate whether or not Mr. Karney is an attorney. Pursuant to Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 
723-1-1201, a non-attorney may only represent the interests of himself or of a closely-held entity,
 except that a non-attorney may complete forms or address the merits of proposed rules on behalf of a partnership, corporation, or association that is not closely-held.

6. Otero County does not meet the definition of a closely-held entity and, as the subject matter of this Docket involves litigation of legal and technical issues, Otero County must appear through legal counsel in subsequent proceedings.

7. Accordingly, on or before May 25, 2012, Otero County will be required to make a filing establishing its legal representation in conformity with 4 CCR 723-1-1201.  
8. Otero County has requested that the hearing in this matter be convened in La Junta.  Based on the location of the subject crossing, the likelihood that many or all of the prospective witnesses reside and/or work in Otero County, and the lack of any objection from BNSF, the ALJ will grant the request for venue in La Junta, Otero County, Colorado.

9. A prehearing conference will be scheduled on June 4, 2012, at 10:00 a.m. in the Commission offices in accordance with Rule 1409(a), 4 CCR 723-1.  Any party who wishes to do so may attend the prehearing conference telephonically by dialing (303) 869-0599 at the appointed time.  If a party chooses to appear telephonically, counsel for such party is requested to inform the ALJ in advance by email correspondence.

10. The ALJ has consulted with Advisory Staff of the Commission and advises the parties that he is considering whether it would be appropriate to bifurcate the hearing in this matter as follows:  Phase I to determine whether the crossing that was eliminated by BNSF was public or private; and Phase II (in the event Phase I yields a determination that the former crossing was public) to determine what configuration or conditions, if any, will be required to ensure the safety of the crossing.  The parties are encouraged to confer regarding the issue of bifurcation.  At the prehearing conference the parties should be prepared to address the propriety of bifurcation in addition to the following:

a) Scheduling the evidentiary hearing(s) within the 210-day timeline;

b) Applicability of the Commission’s Rules on discovery;

c) Establishing a prehearing procedural schedule;

d) Anticipated prehearing law and motion;

e) Whether post-hearing statements of position will be permitted; and

f) Any other relevant matter(s) identified by the parties.
III. ORDER

A. It Is Ordered That:

1. The County of Otero shall enter an appearance through counsel in this Docket no later than May 25, 2012.

2. A prehearing conference will be convened regarding the matters set forth above as follows:

DATE:

June 4, 2012

TIME:

10:00 a.m.

PLACE:
Commission Hearing Room


1560 Broadway, Second Floor


Denver, Colorado

3. The parties may make a telephonic appearance at the prehearing conference by dialing (303) 869-0599.  Counsel choosing to appear telephonically shall advise the Administrative Law Judge in advance of the prehearing conference via email.

4. This Order is effective on its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge










�  The Application was executed and submitted by Mr. Kevin Karney, the Chairman of the Board of County Commissioners for Otero County.


�  The Application and an Entry of Appearance and Notice of Intervention filed by BNSF indicate that a crossing previously existed at this location and that BNSF eliminated that crossing in approximately August or September, 2011.


�  As defined by § 13-1-127, C.R.S.
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