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I. STATEMENT

1. On January 9, 2012, Intervenor BNSF Railway Company (BNSF) filed and served a Motion to Dismiss Application as Preempted by Federal Law or in the Alternative to Refer Matter to Surface Transportation Board for Declaratory Order (Motion 1).  Motion 1 was supplemented and supported by the Affidavit of Matt Boyd.

2. On January 17, 2012, Applicant City of Fountain (City), Intervenor Union Pacific Railroad Company (UPRR), and BNSF submitted a stipulated procedural schedule as requested by the undersigned administrative law judge (ALJ).  Following a procedural conference on January 23, 2012, the schedule was adopted pursuant to Decision No. R12-0177-I issued February 16, 2012.  That Interim Decision confirmed that no response was due to Motion 1 until the earlier of two dates:  March 30, 2012; or 14 days after any party gave notice to all other parties that negotiations regarding the subject matter of Motion 1 were at an impasse.

3. This Docket contains no indication that the notice referenced in the preceding paragraph was given.  Accordingly, any response to Motion 1 was due on or before March 30, 2012.

4. No party filed any response to Motion 1 on or before March 30, 2012.

5. On April 27, 2012, BNSF filed a Motion to Deem Motion 1 Confessed (Motion 2).  Motion 2 is based on a provision of Commission Rule 1400 (Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1400) by which the failure to respond to a motion may be deemed a confession of a motion.

6. Later on April 27, 2012, the City filed a Response to Motion 1,
 a Brief of Authorities in Opposition to Motion 1, and a Response to Motion 2.

7. The undersigned Administrative Law Judge has reviewed the filings of the parties and consulted with Advisory Staff of the Commission regarding the substance of the pending motions.

II. FINDINGS AND DISCUSSION
A. City Filings of April 27, 2012

8. Pursuant to 4 CCR 723-1-1400 a party shall have 14 days after service of a motion, or such lesser or greater time as the Commission may allow, in which to file a response.

9. As noted above, Decision No. R12-0177-I specified a time for response to Motion 1 consistent with the stipulation presented by the parties and considerably longer than the 14 days allowed under Rule 1400.  That Interim Order took note of the fact that negotiations were still taking place regarding the subject matter of Motion 1 and adopted the parties’ proposal that the resolution of Motion 1 be postponed until the negotiations had run their course or, alternatively, the deadline of March 30, 2012, had passed.

10. At no time after the prehearing conference on January 23, 2012, and before the City’s filing on April 27, 2012, did any party advise the ALJ of the progress of negotiations or request that the time for response to Motion 1 (prescribed in Decision No. R12-0177-I) be modified.

11. The aspects of the City’s filing that respond to Motion 1 will be addressed herein.  The other requests (i.e., the Motion for in Camera Review and an Alternative Limited Motion to Withdraw Application) included in the filing are subject to the 14-day response provision of Rule 1400.  Accordingly, the response(s) to these alternative motions raised by the City are due on or before May 11, 2012.

12. The City’s requests for additional response time are founded on the representation that negotiations are still proceeding regarding a settlement proposal put forth by the City which it believes should resolve the operational concerns raised by BNSF.  The City complains that UPRR has been unresponsive to efforts by the City to have the technical feasibility of the settlement proposal confirmed so that it can become the basis of an agreement among the parties.

13. The ALJ finds that the City has not stated good cause for its requests to have its untimely response to Motion 1 accepted.  From the filing of Motion 1 to the deadline of March 30, 2012, the City had over ten weeks to prepare and file its response.  That deadline, moreover, was established pursuant to a stipulation in which the City took part.  The time to advise the ALJ of the continuing nature of the negotiations as they relate to the response deadline was before the expiration of that deadline, not a month later.

14. The ALJ has been extremely forthcoming in this Docket about his desire to avoid unnecessary delay.  If the City had concerns that UPRR was not diligently responding to requests for information and that this conduct was negatively impacting the procedural timeline set forth in Decision No. R12-0177-I, or the litigation generally, the City had but to raise these to the ALJ.  That did not happen.

15. Although the City’s request to have its response to Motion 1 accepted out of time will be denied, the ALJ is nonetheless concerned by the statements in the City’s filings related to the City’s settlement proposal and alleged unresponsive conduct by UPRR.  This issue, including the alternative motions put forth by the City will be the subject matter of the prehearing conference discussed herein below.

B. Motion 2

16. Commission Rule 1400 confers discretionary authority to deem a motion confessed in the absence of a response in opposition from another party.

17. BNSF cites this provision as the primary authority for Motion 2.  BNSF also reiterates the bases for its claim that the relief sought by the City in this proceeding is preempted by federal law. 

18. Although the City did not timely file a response to Motion 1 and the ALJ will deny the City’s request to have its response accepted out of time, the ALJ will decline to deem Motion 1 confessed.  

19. Motion 1 presents a significant issue relating to the nature and extent of the Commission’s jurisdiction over the safety of public railroad crossings.  While the confession of Motion 1 may not have a precedential effect in other dockets, the ALJ feels compelled to address the substance of the motion to ensure that the “law of the case” in this Docket is well-founded and not merely the product of one party’s failure to comply with a filing deadline.

20. In addition, the proposed closure of the Mesa Road Crossing and the opening of a crossing at Duckwood Road are rooted in safety concerns.  This factor and the Commission’s requisite consideration of the public interest also militate against resolving Motion 1 on a procedural technicality.

21. For the reasons stated, the merits of Motion 1 will be considered in the absence of a response from the City.

C. Motion 1

1. Background and Procedural Consideration

22. Motion 1 is framed as a Motion to Dismiss the Application in this Matter as Preempted by Federal Law.  The procedural basis for Motion 1 is Rule 12(b)(1) of the Colorado Rules of Civil Procedure (C.R.C.P.; lack of jurisdiction over the subject matter) as indicated by Commission Rule 1400.

23. Because the time period for pleadings has long passed, Motion 1 must be considered a Motion for Judgment on the Pleadings.  C.R.C.P. 12(c).  As the proponent of a Commission order, BNSF has the burden of persuasion pursuant to 4 CCR 723-1-1500.

24. The substantive basis for Motion 1 is BNSF’s allegation that the Application, if granted, would adversely affect BNSF’s rail operations.  According to BNSF, the opening of an at-grade public rail crossing at Duckwood Road would shorten the track segment immediately north of the crossing at Comanche Village and, in so doing, deprive BNSF of an area where it currently stages northbound trains.

25. The location of the Duckwood Crossing is stated in the amended Application that is at issue here.  That Application makes no reference to the issue of staging.

26. On September 29, 2011, BNSF was permitted to amend its intervention in this Docket to reflect its opposition to the opening of the Duckwood Crossing.  The amended intervention described the purported impact on the staging of northbound trains and asserted that the opening of a public at-grade crossing at Duckwood Road would “impact coal velocity.”
  In large part, the subject mainline is used to transport coal from mines in the north to electric utility generation plants in the south.

27. Motion 1 attaches the Affidavit of Matt Boyd as support.  Mr. Boyd explains how BNSF operates along the affected mainline and details the ways in which BNSF contends that its operations will be affected if an at-grade crossing is opened at Duckwood Road.  This factual support is essential to the arguments made in Motion 1 and contains material outside of BNSF’s amended intervention.

28. As provided in C.R.C.P. 12(c), “if, on a motion for judgment on the pleadings, matters outside the pleadings are presented to and not excluded by the court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56[.]”  Based on the supplementary material set forth in the affidavit of Mr. Boyd, the ALJ will treat Motion 1 as a motion for summary judgment in accordance with this rule.

Summary judgment is appropriate when the pleadings and supporting documents clearly demonstrate that no issues of material fact exist and the moving party is entitled to judgment as a matter of law.  A court must afford all favorable inferences that may be drawn from the undisputed facts to the nonmoving party, and must resolve all doubts as to the existence of a triable issue of fact against the moving party.  Cotter Corporation v. American Empire Surplus Lines Insurance Company, 90 P.3d 814, 819 (Colo. 2004); see also A.C. Excavating, Inc. v. Yacht Club II Homeowners Association, Inc., 114 P.3d 862, 865 (same).  “Summary judgment is a drastic remedy and is never warranted except on a clear showing that there is no genuine 

29. issue as to any material fact.”  People v. Hernandez & Associates, Inc., 736 P.2d 1238 (Colo. App. 1986).  Even if “it is extremely doubtful that a genuine issue of [material] fact exists[,] … summary judgment is not appropriate in cases of doubt.”  Abrahamsen v. Mountain States Telephone and Telegraph Company, 494 P.2d 1287, 1290 (Colo. 1972).  

30. The Colorado Supreme Court reviewed summary judgment mechanics as applied to a defendant’s request for entry of summary judgment in Ginter v. Palmer & Co., 585 P.2d 583 (Colo. 1978).  Applied in this docket, BNSF must make a convincing showing that entry of summary judgment is appropriate due to a lack of genuine issues of fact irrespective of any response by the non-moving party allowed under C.R.C.P. 56.  Ginter at 585.  

31. Similarly, in Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987), the Supreme Court outlined the burden of proof applicable in this motion for summary judgment.  The “initial burden of production on the moving party, which burden when satisfied then shifts to the nonmoving party, and an ultimate burden of persuasion, which always remains on the moving party.” Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987), citing 10A C. Wright, A. Miller & M. Kane, Federal Practice and Procedure § 2727 (2d ed. 1983).

32. A fact is “material,” for purposes of a motion for summary judgment, if it will affect the outcome of the case.  Gadlin v. Metrex Research Corporation, 76 P.3d 928 (Colo. App. 2003).

2. Commission Jurisdiction

33. Art. XXV of the Colo. Const. states:

In addition to the powers now vested in the General Assembly of the State of Colorado, all power to regulate the facilities, service and rates and charges therefor, including facilities and service and rates and charges therefor within home rule cities and home rule towns, of every corporation, individual, or association of individuals, wheresoever situate or operating within the State of Colorado, whether within or without a home rule city or home rule town, as a public utility, as presently or as may hereafter be defined as a public utility by the laws of the State of Colorado, is hereby vested in such agency of the State of Colorado as the General Assembly shall by law designate.

Until such time as the General Assembly may otherwise designate, said authority shall be vested in the Public Utilities Commission of the State of Colorado; provided however, nothing herein shall affect the power of municipalities to exercise reasonable police and licensing powers, nor their power to grant franchises; and provided, further, that nothing herein shall be construed to apply to municipally owned utilities.

34. Section 40-4-106(2)(a), C.R.S., states:  

The commission has the power to determine, order, and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner including the particular point of crossing at which the tracks or other facilities of any public utility may be constructed across the facilities of any other public utility at grade, or above or below grade, or at the same or different levels, or at which the tracks or other facilities of any railroad corporation may be constructed across any public highway at grade, or above or below grade, or at which any public highway may be constructed across the tracks or other facilities of any railroad corporation at grade, or above or below grade and to determine, order, and prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed, including the posting of personnel or the installation and regulation of lights, block, interlocking, or other system of signaling, safety appliance devices, or such other means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.

§ 40-4-106(2)(a) C.R.S.  

35. Section 40-4-106(3)(a)(I), C.R.S., states:

The commission also has power upon its own motion or upon complaint and after hearing, of which all the parties in interest including the owners of adjacent property shall have due notice, to order any crossing constructed at grade or at the same or different levels to be relocated, altered, or abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission, and to prescribe the terms upon which the separation should be made and the proportion in which the expense of the alteration or abolition of the crossing or the separation of the grade should be 

divided between the railroad corporations affected or between the corporation and the state, county, municipality, or public authority in interest.
§ 40-4-106(3)(a)(I), C.R.S.

36. This plain statutory language permits the Commission to take actions reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted at the crossing of any railroad tracks across any public highway.

37. “[T]he PUC is not precluded from exercising its duty to ensure public safety by participating in the prior approval of a location. Public safety is of overriding concern.”  Mountain View Electric Assoc. v. Public Utilities Com., 686 P.2d 1336, 1342 (Colo. 1984).

3. Federal Preemption

38. BNSF argues Commission jurisdiction over the subject matter of the Application is preempted by the Interstate Commerce Commission Termination Act (ICCTA), passed January 1, 1996, that transferred exclusive federal regulation of rail transportation to the Surface Transportation Board (STB). 

39. The Commission considered the scope of preemption of Colorado law following by passage of ICCTA in Decision No. C08-1281, Docket No. 08A-439R issued December 16, 2008:

The determination of whether federal law preempts state law or regulation begins with a presumption that state powers are not preempted by federal law unless that was the clear and manifest purpose of Congress.  See generally, Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992). There is a presumption against preemption, especially if federal law would bar state action in the fields of traditional state regulation. See Riegel v. Medtronic, Inc., 128 S.Ct. 999, 1013 (2008).  Public safety is in the field of traditional state regulation and the courts presume that state laws related to those matters can coexist with federal regulations.  See Riegel, 128 S.Ct. at 1013.  This includes safety at railroad crossings and public utility crossings pursuant to § 40-4-106, C.R.S.  

The Commission is the regulatory agency in Colorado responsible for handling all matters regarding public highway-rail crossings and safety at public highway-rail crossings including opening, altering, and abolishing such crossings.  See generally § 40-4-106, C.R.S. (Emphasis in original.)
Decision No. C08-1281 at 3.

40. For its part, in a matter involving a city’s effort to condemn property on which to construct an at-grade crossing over a rail line, the STB noted that the broad federal preemption under the ICCTA “does not completely remove any ability of state or local authorities to take action that affects railroad property.  State and local regulation is permissible where it does not interfere with interstate rail operations, and localities retain certain police powers to protect public health and safety.”  Maumee & Western Railroad Corporation and RMW Ventures, LLC, (STB Finance Docket No. 34354, 2004) 2004 STB Lexis 140.  The Board ruled that “to permit a crossing of railroad track in connection with construction of a new public street would not implicate the Federal preemption of 49 U.S.C. 10501(b) unless it would prevent or unreasonably interfere with railroad operations.”  Id. (emphasis added).

41. The 10th circuit Court of Appeals agreed with, and adopted, the STB’s preemption analysis:
The STB has held that to decide whether a state regulation is preempted "requires a factual assessment of whether that action would have the effect of preventing or unreasonably interfering with railroad transportation." CSX Transp., Inc., 2005 STB LEXIS 675, 2005 WL 1024490, at 3. We agree with this standard and adopt it.  
Emerson v. Kan. City S. Ry. Co., 503 F.3d 1126, 1133 (10th Cir. Okla. 2007).
42. In Motion 1, BNSF does not cite or address the implications of this relevant 10th Circuit authority.  Instead, BNSF largely relies on an older 5th Circuit decision arising out of a Texas state law
 that attempted to prohibit railroads from “willfully allowing a standing train to block a street, highway or railroad crossing for more than five minutes.”  Friburg v. Kan. City S. Ry. Co., 267 F.3d 439 (5th Cir. Tex. 2001) at footnote 2.  There, the court found that the 
anti-blocking statute amounted to regulation of rail operations and was expressly preempted by the ICCTA. 

43. The ALJ finds that the factual setting of this Docket is distinguishable from that of Friburg.  Here, the Commission is not attempting to regulate the amount of time that a train can occupy a crossing, train speeds, train length or scheduling or the manner in which BNSF operates its trains.  Rather, the Commission is reviewing the extent to which the public safety will be promoted by the proposed closure of the Mesa Road Crossing and the opening of the Duckwood Crossing.  The fact that the opening of Duckwood Road may incidentally impact staging of trains by BNSF dictates an analysis in accordance with the standard adopted in the 10th Circuit: namely, whether the action would have the effect of preventing or unreasonably interfering with railroad transportation.
44. This determination is in accord with the court’s ruling in Island Park, supra, where preemption was denied on review of the decision of the New York State Department of Transportation to close a private crossing over a rail line.  The court noted that the State of New York did not seek to impose its authority over the tracks themselves or over rail carriers that use the tracks. To adopt “a definition of rail transportation for pre-emption purposes that includes the movement of people and property across railroad tracks, then any entity – an automobile, bicycle or even a pedestrian passing over the crossing – would arguably beyond the reach of state regulatory authority.”  Id. at 104 (emphasis original).
45. BNSF has made no argument that the opening of Duckwood Road will prevent railroad transportation.  With regard to whether this action will unreasonably interfere with railroad operations, BNSF has failed to sustain its burden of persuasion.

46. Although Mr. Boyd establishes that an inability to stage trains immediately north of Comanche Village will cause delays to northbound trains, Motion 1 fails to establish that these impacts amount to unreasonable interference.  For example, there is no factual detail relating to the number of trains affected and more importantly the magnitude of the alleged delays.  The ALJ cannot discern whether some or all northbound trains will be delayed and whether they will be delayed by 10 minutes, 45 minutes, 3 hours, or more.  These are questions of material fact that prevent a determination that BNSF is entitled to judgment as a matter of law.

47. Turning to the alternative request in Motion 1 to have this matter referred to the STB for a declaratory order, BNSF states that “if the [Commission] has any question whether ICCTA has preempted the City’s state law based claim, it should refer the matter to the STB to determine whether ICCTA preempts the City’s Application for the Duckwood crossing.”

48. The ALJ has no question regarding the applicability of the ICCTA and has determined that BNSF has failed to establish preemption of the Commission action sought by the City in this Docket.  Accordingly, the ALJ will decline to refer the matter to the STB.

49. For the reasons set forth above, Motion 1 will be denied.

D. Prehearing Conference

50. The ALJ will convene a prehearing conference in the offices of the Commission on May 24, 2012, at 1:00 p.m.  The parties will be asked to discuss the issues raised by the unresolved requests in the City’s filing of April 27, 2012, including whether any change to the procedural schedule is warranted.  If the date of the evidentiary hearing on June 21, 2012, is confirmed then the parties should be prepared to discuss the scope and nature of the evidence they intend to present.  The parties may raise other issues at the conference.

III. ORDER

A. It Is Ordered That:  

1. The Motion to Dismiss Application as Preempted by Federal Law or in the Alternative to Refer Matter to Surface Transportation Board for Declaratory Order (Motion 1) filed by BNSF Railway Company (BNSF) is denied.

2. The Motion to Deem Motion 1 Confessed filed by BNSF is denied.

3. The Motion for Extension of Time to File Response to [Motion 1], Motion for in Camera Review of Settlement Proposal, Response to [Motion 1], Motion for Leave to Accept Late Response filed by the City of Fountain is denied as to those requests pertaining to Motion 1 consistent with the discussion herein above.
4. A prehearing conference is scheduled as follows regarding the matters discussed in Paragraph No. 49, above:

DATE
May 24, 2012

TIME:
1:00 p.m.

PLACE:
Commission Hearing Room

1560 Broadway, Second Floor

Denver, Colorado

5. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge




�  Mr. Boyd is employed by BNSF as a Superintendent of Operations.  His affidavit attached and adopted the written testimony he prefiled in this Docket on December 7, 2011.


�  This filing is entitled “Motion for Extension of Time to File Response to [Motion 1], Motion for in Camera Review of Settlement Proposal, Response to [Motion 1], Motion for Leave to Accept Late Response.”  


�  On May 7, 2012, after drafting of this Interim Order was completed, BNSF filed a reply to the City’s opposition to Motion 2.  While the Commission’s Rules of Practice and Procedure do not address the filing of a reply by a moving party, the ALJ has reviewed this filing by BNSF.  It does not alter the analysis below.


�  Staging is the process of stopping and holding a train until track ahead of the train clears to permit further progress of the train.  The mainline north of the proposed crossing, between mileposts 84.4 and 52.0, consists of a single track such that northbound trains in the Fountain area stage until the single-track segment is cleared of southbound trains.  (Affidavit of Matt Boyd).


�  The term “coal velocity” refers to the rate of speed at which delivery of coal from the sources (mines) to the end users can occur.


�  Accord Island Park v. CSX Transportation, 559 F.3d 96, 101 (2nd Circuit N.Y. 2009): “when courts are called upon to address questions of express or implied pre-emption, the analysis always begins ‘with the assumption that the historic police powers of the States [are] not to be superseded by the Federal Act unless that was the clear and manifest purpose of Congress.’ (quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).”


�  The “Texas Anti-Blocking Statute.”
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