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I. statement

1. On November 4, 2011, Colorado Natural Gas (CNG) filed an Application together with supporting testimony of Ms. Michelle Moorman, seeking leave to modify the 2011 Demand Side Management (DSM) Plan for Applicant Eastern Colorado Utility (Eastern) 
 and for related cost recovery.  Eastern’s 2011 DSM Plan was approved by Decision No. C10‑0724, issued on July 14, 2010.
2. The Commission gave notice of the Application on November 17, 2011, and prescribed a shortened notice period to expire on November 28, 2011.
3. On November 17, 2011, disposition of this matter was referred to an Administrative Law Judge (ALJ) by minute order of the Commission.

4. On November 22, 2011, the Trial Staff of the Colorado Public Utilities Commission (Staff) filed a Notice of Intervention as of Right and Entry of Appearance through counsel.
5. Pursuant to Decision No. R11-1385-I, issued on December 22, 2011, a procedural conference was scheduled on January 5, 2012.

6. On December 22, 2011, the parties filed a Stipulation and Settlement Agreement (Settlement Agreement) accompanied by a Joint Motion for Approval of the Settlement Agreement (Settlement Motion).  The Settlement Agreement sets forth the terms under which Eastern and Staff resolved all the outstanding issues in this Docket.  
It also addresses the settlement of the outstanding issues in two other dockets involving very similar subject matter.

7. Pursuant to Decision No. R12-0155-I, issued February 13, 2012, a hearing was scheduled to receive evidence in support of the Settlement Motion as it pertained to each of the Associated Dockets.

8. On February 23, 2011, the ALJ convened the above-referenced hearing related to the pending Settlement Motion.  Mark Davidson of the firm Holland and Hart appeared as counsel for Eastern.  First Assistant Attorney General Anne Botterud appeared as counsel for Staff.  Eastern presented the testimony of Ms. Moorman.
  Staff presented the testimony 


of Mr. Keith Hay.
  The Settlement Agreement was admitted as Hearing Exhibit No. 2.
  Ms. Moorman’s pre-filed written testimony was admitted as Hearing Exhibit No. 3.  An Impact Evaluation of Natural Gas DSM Programs dated April 12, 2011, was admitted as Hearing Exhibit No. 4.  At the conclusion of the hearing, the ALJ took the matter under advisement.

9. On March 23, 2012, the ALJ sought clarification from Eastern and Staff regarding a reference found in Hearing Exhibit No. 2 in the first paragraph under the heading III.C.  This provision purports to establish the “exact dollar amount” agreed upon by the parties by referencing the internal exhibits included with the Settlement Agreement.  However, the ALJ determined that the reference was not sufficiently clear in that various dollar amounts are shown in the internal exhibits to Hearing Exhibit No. 2.  

10. On March 28, 2012, Eastern filed a Statement Responding to the Request for Clarification identifying as the basis for the settlement the amount listed as “Total 2011 Budget” on internal exhibit 3 to Hearing Exhibit No. 2.

11. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. Discussion and Conclusions

12. Eastern provides natural gas sales and transportation service to over 14,200 customers within the State of Colorado.

13. The Commission’s Rules Regulating Gas Utilities and Pipeline Operators, at 4 Code of Colorado Regulations (CCR) 723-4-4750, et seq, require each gas utility to file a DSM Plan for approval by the Commission.  As noted above, Eastern submitted a plan that was approved on July 14, 2010, for calendar year 2011 pursuant to Decision No. C10-0724.

14. The approved 2011 DSM Plan for Eastern included a budget of $22,259 for the calendar year.

15. In implementing its DSM Plan, Eastern acted in collaboration with other local distribution companies who identified this joint effort by the name Partners in Energy Savings (PIES).
  PIES, in turn, selected a contractor to perform various functions of its DSM rebate program.  This contractor was Electric, Gas and Industries Association (EGIA) of Sacramento, California.

16. Eastern agreed that customer participation in the DSM program could be maximized by allowing rebates for energy-saving measures to be grouped into a general budget category.  This process was intended to permit greater customer participation on the theory that budgeted dollars grouped into a general category could be shifted to support those DSM measures that were generating more rebate requests than the segregated budgets for such measures could support.  

17. Based on its past experience with DSM programs, Eastern developed the 2011 budget on projected participation by eight customers in its insulation rebate measure.  


Starting in March, 2011, a contractor in Colorado started an aggressive door-to-door campaign to sign up customers for insulation installation and rebates.  This resulted in significantly more customers participating in the insulation rebate program in 2011 than were expected.

18. Eastern monitored the rebate program via monthly conference calls with EGIA and by tracking requests to fund the EGIA rebate account.  Eastern and/or CNG did not employ a person with dedicated responsibility for monitoring the DSM program performance during the first part of 2011.  Eastern relied heavily on the coordination with the PIES group for support and was not aware that a web portal tracking mechanism existed by which Eastern could monitor the program.

19. As a consequence, during 2011, EGIA processed customer rebate requests which generated invoices to Eastern well in excess of the approved budget amount.  Although Eastern (and each of the other PIES participants) was responsible for monitoring the program to ensure that it complied with the approved DSM Plan, the creation of a general budget category and the manner of invoicing by EGIA, in addition to the factors listed in the preceding paragraph, allowed this overrun to go undetected by Eastern for a period of months.

20. After its acquisition of Eastern, CNG provided an additional $25,000 to EGIA on April 15, 2011, in response to the increased number of rebates being processed.  
EGIA also contacted CNG regarding the overrun in late May, 2011.  Only then did CNG become aware of the increase in participation.  The contractor performing the insulation upgrades first contacted CNG on June 11, 2011, to inquire why rebates were not being processed.  

Once CNG determined that the number of rebate applications in process for the insulation program far exceeded Eastern’s projections, CNG temporarily halted the program within Eastern’s territory
 and informed EGIA and the contractor.

21. Eastern characterizes this overrun as an aberration that resulted from the time lag factors noted above and the unique situation related to the change of ownership.  Eastern seeks $30,176 in additional funds to enable it to meet its DSM program goals for 2011.

22. The proposed increase in the 2011 DSM program budget is predicted to have an impact on the monthly bills of residential customers of approximately 94 cents per month.  On average, this impact amounts to less than 2 percent of a residential customer’s monthly bill.

23. As part of its Application, Eastern agreed to institute new controls to prevent any recurrence of the overrun experienced in the 2011 program year.  Ms. Moorman established that all rebate requests are now submitted through an automated system that tracks the number of subscriptions in real time.  Customers can either access the program via an online portal or by contacting EGIA whose representatives then access the same portal.  Either way, each new rebate subscription is confirmed to the customer and accounted for against a set maximum.

24. The automated system gives Eastern the ability to track progress of the various DSM measures without the lag time of waiting for paper forms to be submitted by contractors and/or customers or batches of invoices to be processed by EGIA.  In the event that the maximum number of subscriptions is reached, then the system will not authorize further rebates.

25. Eastern will, however, retain the flexibility to move budgeted dollars among various measures targeted to the residential class as permitted in the approved DSM Plan in order to maximize participation and energy savings.

26. In addition, CNG has instituted a process whereby its DSM program staff will monitor Eastern’s program more diligently and communicate with EGIA regularly about the functionality of the automated system and the progress of the DSM program overall.

27. These measures instituted in response to the overrun in the 2011 program year should effectively prevent such a problem from recurring in the future.

28. Eastern has not requested any additional funds for the DSM budgets approved for 2012 or 2013 indicating the company’s own confidence in the new controls.

29. Eastern will provide Staff with quarterly status reports through December 31, 2013 that will include the following information:  annual budget by measure; dekatherm savings goal by measure; quarterly rebate spending by measure; and dekatherms saved by measure.  These quarterly reports will be in addition to the annual report required by 4 CCR 723-4-4754 and will be submitted within 30 days of the end of each quarter.

30. The ALJ finds that the rebates authorized during the 2011 program year, including the overrun occasioned by the subscription of far more insulation upgrades than forecast, were paid to achieve energy savings and that these funds were spent in a manner consistent with the long-range energy reduction goals expressed in § 40-3.2-103, C.R.S., and the Commission’s Rules regarding gas DSM programs, 4 CCR 723-4-4750, et seq.

31. Despite the fact that the budget overrun was unauthorized at the time it happened, the ALJ finds good cause to approve the additional budget amounts now.  This conclusion is supported by the previous finding that the additional dollars were not wasted or used for an improper purpose.  They were used for projects that, while excessive in number, achieved the energy savings goals of the DSM programs.  Nor did any party appear in opposition to the Application and the proposed Settlement.  Additionally, the ALJ finds that controls instituted by Eastern and Staff are sufficiently likely to prevent the same problem recurring in the future.  Lastly, the bill impact of the additional budget amounts is not unreasonable given that the overrun was actually used for energy-saving projects.

32. For the foregoing reasons, the ALJ finds the terms of the settlement to be fair, just, and in the public interest.

33. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.
III. order

A. The Commission Orders That:

1. The Joint Motion for Approval of Stipulation and Settlement Agreement filed on December 22, 2011, is granted.  The Stipulation and Settlement Agreement (Settlement Agreement) filed on December 22, 2011, is approved.  A copy of the Settlement Agreement, including its own appendices, is attached hereto as Appendix A.

2. The Settlement Agreement is incorporated by reference and made an order of the Commission as if fully set forth herein.  All Parties shall comply with all terms thereof.

3. The revised budget of $52,435 for the 2011 gas demand side adjustment program of Eastern Colorado Utility (Eastern) is approved.

4. In addition to any reports required by rule or other Commission Orders, Eastern shall submit quarterly status reports, as discussed above and provided for in the Settlement Agreement. 

5. Eastern is authorized to implement changes in the gas demand side management cost adjustment rates as necessary to recover the approved gas budget set forth in Ordering Paragraph No. 3, above.  

6. Eastern shall file, on not less than one day’s notice to the Commission, tariff sheets changed as necessary to conform to the terms of the Settlement Agreement and this Recommended Decision.

7. Docket No. 10A-278G is now closed and all proceedings are vacated.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
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KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge










�  By Decision No. C11-0404, Docket No. 10A-916G. dated April 15, 2011, CNG’s acquisition of Eastern was approved by the Commission. As the original DSM program was approved for Eastern and CNG operates Eastern as a separate division, this Recommended Decision will refer to Eastern as the Applicant.


� Docket No. 10A-286G (Atmos Energy Corporation) and Docket No. 11A-746G (SourceGas Distribution, LLC).  The three dockets will be referenced collectively in this Decision as the “Associated Dockets.”  While the Associated Dockets were not formally consolidated, all were transferred to the undersigned ALJ for consideration of the collective settlement.


�  Ms. Moorman is the Regulatory Manager of CNG.


�  Mr. Hay is a Rate Financial Analyst for the Commission (Staff).


� The Settlement Agreement includes its own internal exhibits numbered 1 through 4.  Internal exhibit no. 3 pertains to the Eastern Application.


�   This amount is $52,435.00 which is an increase of $30,176.00 over the amount approved for the 2011 DSM budget.


�  PIES represented approximately 200,000 natural gas customers in Colorado.


�  A study conducted on behalf of Eastern verified that this insulation upgrade work was actually performed and resulted in the energy savings at the heart of DSM programs generally.  Hearing Exhibit No. 4.


�  CNG’s DSM program continued to operate in other territories.


�  The record, including Ms. Moorman’s testimony, only establishes overruns on DSM measures for residential customers, so this is the only class to see a rate impact in the form of an increased demand side management cost adjustment rider.
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