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I. STATEMENT  
1. On February 22, 2012, the Regional Transportation District (RTD or Applicant) filed an Application for authority to modify a grade-separated crossing by constructing new commuter rail tracks under Pecos Street in Adams County, Colorado (Application).  RTD also seeks Commission authorization to use the process described in the Application at 2-4.  That filing commenced this docket.  

2. On February 23, 2012, the Commission issued its Notice of Application Filed in this proceeding; established an intervention period; and established a procedural schedule.  This Order will vacate that procedural schedule.  

3. On March 14, 2012, Union Pacific Railroad Company (UPRR) timely filed its Entry of Appearance and Notice of Intervention.  In that filing, UPRR states that it “is not taking a position as to whether it objects or does not object to the” Application and that it “is not opposing or contesting the granting of the Application[.]”  No objection to UPRR’s intervention was filed.  UPRR is an intervenor and a party to this proceeding.  
4. On March 23, 2012, BNSF Railway Company (BNSF) timely filed its Entry of Appearance and Notice of Intervention.  In that filing, BNSF states that it “is not opposing or contesting the granting of the” Application.  No objection to BNSF’s intervention was filed.  BNSF is an intervenor and a party to this proceeding.  

5. On March 23, 2012, Fisher Ditch Company (Fisher) timely filed its Entry of Appearance and Notice of Intervention.  In that filing, Fisher states that it “contests and opposes the Application and requests a hearing.”  Entry of Appearance and Notice of Intervention at 1.  

6. The intervention period has expired.  Review of the Commission file in this matter reveals that no other person has filed either an intervention of right or a motion for leave to intervene.  In addition, there is no pending motion for leave to intervene out of time.  
7. On April 19, 2012, the Commission referred this matter to an Administrative Law Judge (ALJ).  

A. Pending Motion.  

8. On April 6, 2012, Applicant filed, in one document, its Motion to Dismiss, Motion for Judgment on the Pleadings, and Response to Intervention of Fisher Ditch Company (Motion).  In that filing, Applicant challenges the Fisher intervention.  

9. Although proof of service is required by Rule 4 Code of Colorado Regulations (CCR) 723-1-1205(d), there is no certificate of service attached to the Motion.  
In the absence of a certificate of service, the ALJ cannot determine whether RTD served the Motion on BNSF, Fisher, and UPRR; and, if the Motion was served, the ALJ cannot determine when the Motion was served.  Pursuant to Rule 4 CCR 723-1-1400, time to respond to the Motion expires 14 days “after service of the motion,” absent a Commission order.  Given the absence of a certificate of service, the ALJ cannot determine the date on which response to the Motion is due.  

B. Application Complete and Time for Commission Decision.  

10. On April 5, 2012, by Minute Order, the Commission deemed the Application to be complete.  Applicant did not provide either its supporting testimony and exhibits or a detailed summary of its direct testimony and copies of its exhibits when it filed the Application.  

11. Pursuant to § 40-6-109.5(2), C.R.S., and absent an enlargement of time by the Commission
 or Applicant’s waiver of the statutory provision, a Commission decision on the Application should issue on or before 210 days from the date on which the Application is deemed to be complete.  Thus, the Commission should issue its decision on the Application on or before November 1, 2012.  

C. Further Proceedings.  

12. If the Motion is granted, then the Application is unopposed and uncontested and may be determined under the Commission’s modified procedures.  If the Motion is denied, then the Application is opposed and contested and a hearing may be necessary.  If an evidentiary hearing is necessary, it will be necessary to schedule a hearing; to establish a procedural schedule; and to discuss discovery and other matters.  
13. In view of the pending Motion, the ALJ will not hold a prehearing conference to address hearing dates and procedural matters until after ruling on the Motion.  

D. Advisements.  

14. The Parties are advised, and are on notice, that they must be familiar with, and must abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.
  

15. The Parties are advised, and are on notice, that timely filing with the Commission means that the Commission receives the document by the due date.  
Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed timely with the Commission.  

16. The Parties are advised, and are on notice, that the Commission has an 
e-filing process available.  One may learn about, and may register to use, that process at www.dora.state.co.us/puc.  Use of the e-filings process is not mandatory.  
II. ORDER  
A. It Is Ordered That:  
1. BNSF Railway Company is an intervenor and a party in this proceeding.  

2. Union Pacific Railroad Company is an intervenor and a party in this proceeding.  

3. The procedural schedule established in the Notice of Application Filed dated February 23, 2012 is vacated.  

4. The Parties shall be held to the advisements in this Order.  

5. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge




� Section 40-6-109.5(4), C.R.S., permits the Commission to extend the time for decision an additional 90 days upon a finding of extraordinary circumstances.  


� These Rules are available on-line at � HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc�.  
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