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I. STATEMENT  
1. On July 1, 2011, Wiggins Telephone Association (Wiggins or Petitioner) filed its Petition for High Cost Support Mechanism Funding (Petition).  The Petition requests authorization for Wiggins to obtain initial funding from the Colorado High Cost Support Mechanism.  That filing commenced this docket.  
2. On July 8, 2011, the Commission gave public notice of the Petition.  
3. The Colorado Office of Consumer Counsel (OCC) and Trial Staff of the Commission (Staff) intervened by right in this proceeding.  

4. OCC and Staff, collectively, are the Intervenors.  Petitioner and Intervenors, collectively, are the Parties.  

5. On August 17, 2011, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

6. The procedural history of this docket is set out in previous Orders.  

7. On March 13, 2012, OCC filed the Answer Testimony and Exhibits of Thomas F. Dixon.  On that same date, Staff filed the Answer Testimony and Exhibits of Patricia A. Parker.  

8. On April 13, 2012, Petitioner filed the Rebuttal Testimony and Exhibits of Terry Hendrickson; the Rebuttal Testimony and Exhibits of Jon D. Loe; and the Rebuttal Testimony and Exhibits of April Simmons.  This Order addresses the exhibit to the Rebuttal Testimony and Exhibits of April Simmons.  

9. Claiming that the information is confidential, Petitioner filed under seal Exhibit AS-1 and Exhibit AS-2 to Ms. Simmons’s rebuttal testimony.
  Petitioner filed the exhibits under seal pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1100.  

10. The ALJ has reviewed both exhibits and, based on that review, does not understand Petitioner’s claim that the information in the exhibits is confidential.  Accordingly, the ALJ will order Petitioner to file, on or before April 27, 2011, “an appropriate pleading stating grounds upon which [the information in Exhibit AS-1 and Exhibit AS-2 to Ms. Simmons’s rebuttal testimony] is deemed to be confidential.”  Rule 4 CCR 723-1-1100(b)(IV).  

11. At the May 1, 2012 hearing, Intervenors will be permitted to respond orally to Petitioner’s filing made in response to this Order.  

12. The ALJ will rule on the issue of the treatment of Exhibit AS-1 and Exhibit AS-2 to Ms. Simmons’s rebuttal testimony no later than Petitioner’s offer of Ms. Simmons’s rebuttal testimony and exhibits into evidence at the May 1, 2012 hearing.  

13. On April 13, 2012, Petitioner filed, in one document, a Motion for Summary Judgment and for Shortened Response Time.  The ALJ takes the Motion for Summary Judgment under advisement and will not rule on the Motion for Summary Judgment until after the May 1, 2012 evidentiary hearing is concluded.  

14. This Order addresses only the Motion for Shortened Response Time (Motion) found at 13 of the April 13, 2012 filing.  

15. As its good cause to grant the Motion, Petitioner states:  

[Wiggins] moves for shortened response time ... because of the compressed time frames between the filing of this Motion for Summary Judgment on [April 13, 2012] and the hearing date in this matter which is set for May 1, 2012.  ...  [Wiggins] respectfully requests that the Intervenors’ response time be shortened from 14 to 10 days to permit the presiding ALJ to consider and rule upon the ... Summary Judgment Motion in a timely way.  

Motion at 13.  Petitioner makes no assertion that shortening response time will not prejudice the Intervenors.  
16. If the Motion is granted, response to the Motion for Summary Judgment will be due on Monday, April 23, 2012.  If the Motion is denied, OCC and Staff have 14 days from the date of service of the Motion for Summary Judgment within which to file response.  

17. The ALJ will deny the Motion.  The ALJ finds that it is not appropriate to shorten response time to a motion for summary judgment.  A motion for summary judgment is a dispositive motion, and the preparation of a response can be time-consuming.  As a complicating factor in this case, the response time is running during the time that the Parties are preparing for the May 1, 2012 evidentiary hearing.  The ALJ finds that granting the Motion and shortening response time would prejudice Intervenors.  

18. In addition, and significantly, the timing of the filing of the Motion for Summary Judgment was wholly within Petitioner’s control.  Petitioner has had Intervenors’ answer testimony and exhibits since March 13, 2012.  Petitioner could have filed a motion for summary judgment (with supporting affidavits) at any time but elected not to file until 18 days before the evidentiary hearing date.  Given that Petitioner opted not to file the Motion for Summary Judgment until very late in the day, the ALJ will not shorten Intervenors’ response time in order to consider and to rule on the Motion for Summary Judgment in advance of, or concurrently with, the May 1, 2012 hearing.
  

19. The ALJ now turns to the date on which response to the Motion for Summary Judgment is due.  

20. The certificate of service appended to the April 13, 2012 filing show that, on April 13, 2012, OCC’s counsel was served with the Motion for Summary Judgment and for Shortened Response Time.  As a result, OCC’s response to the Motion for Summary Judgment is due on or before April 27, 2012.  

The certificate of service appended to the April 13, 2012 filing does not show that Staff’s counsel was served with the Motion for Summary Judgment and for Shortened Response Time.  As a result, the Commission record does not show:  (a) whether the Motion for Summary Judgment was served on Staff’s counsel; and (b) if the filing was served on Staff’s counsel, the 

21. date on which the Motion for Summary Judgment and for Shortened Response Time was served on Staff’s counsel.
  In view of the foregoing, Staff’s response to the Motion for Summary Judgment is due 14 calendar days from the date of service on Staff’s counsel.  

22. On April 17, 2012 by electronic mail, the ALJ informed the Parties of her ruling on the Motion for Shortened Response Time.  

II. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, on or before April 27, 2012, Wiggins Telephone Association shall file a pleading that addresses the basis or bases for the claim that the information contained in Exhibit AS-1 and Exhibit AS-2 to the Rebuttal Testimony and Exhibits of April Simmons is confidential.  

2. The Motion for Shortened Response Time filed on April 13, 2012 by Wiggins Telephone Association is denied.  

3. Response to the Motion for Summary Judgment shall be filed consistent with the discussion above.  

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge




�  As filed by Petitioner, the referenced exhibits are appended to the confidential version of Ms. Simmons’s rebuttal testimony but are not appended to the public version of that testimony.  This leads to the conclusion that Petitioner claims that the information in the exhibits is confidential.  


�  Even if the response time was shortened as Petitioner requests, the ALJ would not rule on the Motion for Summary Judgment before the May 1, 2012 hearing is concluded.  Like the Parties, the ALJ must prepare for the evidentiary hearing; and this preparation occurs during the week preceding the hearing.  


�  Petitioner must file a corrected certificate of service in order to establish, for the record, the date on which Petitioner served Staff’s counsel with the Motion for Summary Judgment and for Shortened Response Time.  Informal contacts, such as e-mail correspondence, are not sufficient to establish, on the record, the date of service.  
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