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I. STATEMENT
1. On November 18, 2010, the Colorado Department of Transportation (CDOT) and the City of Commerce City (the City, Commerce City, or Applicant) filed an application (Application), requesting authority to widen the existing roadway and crossing; install pedestrian sidewalks; remove existing and install new active warning signals consisting of gates, flashing lights, bells, constant warning time circuitry, medians, and a new cabin; relocate an existing control point to the north side; and relocate the Hazeltine siding further north at the crossing of State Highway 44 (104th Avenue) with the Union Pacific Railroad Company (Union Pacific) at railroad milepost 11.25 of the Greeley Subdivision, National Inventory Crossing ID No. 804433D, in the City of Commerce City, Adams County, State of Colorado.  

2. Notice of the Application was provided by the Public Utilities Commission (Commission or PUC) to all interested parties, including adjacent property owners, pursuant to § 40-6-108(2), C.R.S., on November 24, 2010.

3. Union Pacific timely intervened of right.  In its intervention, Union Pacific objects to the request that it be required to relocate its Hazeltine siding, submits that the crossing needs to be grade separated due to safety issues, and states that “lack of funding” should not be an acceptable justification for not grade separating the crossing.

4. By Decision No. C11-0011, issued January 7, 2011, the Commission deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for a determination of merits.

5. Commerce City, CDOT, and Union Pacific are the only parties to this proceeding.  

6. By Decision No. R11-0095, issued January 27, 2011, Commerce City’s waiver of time limits for decision was acknowledged, a hearing was scheduled, and procedures were established to govern this proceeding.  By Decision No. R11-0547-I, issued May 19, 2011, the procedural schedule was modified to correct a scrivener’s error.

7. By Decision No. R11-0780-I, issued July 21, 2011, a pending request to supplement disclosures was denied, and further briefing was solicited on specific issues regarding Union Pacific’s pending motion for summary judgment to be ruled upon by separate decision.

At the assigned time and place, the matter was called for hearing.  During the course of the hearing, testimony was received from Glenn Ellis, P.E.; Roger Tinklenberg; Aaron Clutter, P.E.; Bill Snowden; Tanya Bower; Stephanie Sangaline, PE, CPESC; Leonard Cheslock, PE on behalf of Commerce City; Kelly Abaray; William Holtman Jr.; Benjamin Waldman, P.E., PTOE; Susan Grabler; Gary R. Johnson, P.E., PTOE; Richard Campbell; and David Peterson on behalf of Union Pacific.

8. During the first portion of the hearing in this matter, Exhibits A through P, R through Z, BB through HH, KK through MM, OO through RR, SS through ZZ, 1 through 7, 16, 17, 19, 20, 26 through 31, 34, 35, were identified, offered, and admitted into evidence.  Exhibits Q, 14, and 32 were not admitted.  Only page 40 of the exhibit identified and offered as Exhibit TT was admitted as Exhibit TT.  Only the first page of the exhibit identified and offered as Exhibit 35 was admitted as Exhibit 35.  Exhibit 14 was withdrawn after objection and Exhibits AA, II, JJ, NN, 8 through 10, 15, 18, 21, 22, and 33 were not offered.
9. On September 30, 2011, both parties filed their respective closing Statement of Position.
10. During the course of deliberation, the undersigned ALJ became concerned that the notice provided in this proceeding may have been insufficient to provide notice that the hearing in this matter would address consideration of cost allocation issues.  
11. By Decision No. R11-1264-I, issued November 25, 2011, additional notice was provided by the Commission to all interested parties, including adjacent property owners, pursuant to § 40-6-108(2), C.R.S., that a further hearing would be convened to address the question of how the costs will be borne and paid in two alternatives described in the decision. It was clarified that a determination of the merits would then be made based upon the evidence of record in the proceeding, including this further hearing.
12. By Decision No. R11-1412-I, issued December 29, 2011, the oral ruling announced at hearing was memorialized, denying Union Pacific’s Motion for Summary Judgment and Motion to Dismiss.

13. By Decision No. R12-0050-I, issued January 13, 2012, the Motion to Set Aside Interim Order Dated November 25, 2011 (i.e., Decision No. R11-1264-I) filed by Union Pacific on December 13, 2011 was denied.

After being rescheduled, the hearing in this matter continued at the assigned time and place.  Additional testimony was provided by Glenn Ellis, P.E.; Aaron Clutter, P.E.; and Stephanie Sangaline, PE, CPESC on behalf of Commerce City and Kelly Abaray on behalf of Union Pacific.  
14. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. LEGAL STANDARDS AND REQUIREMENTS
15. Art. XXV of the Colo. Const. states:

In addition to the powers now vested in the General Assembly of the State of Colorado, all power to regulate the facilities, service and rates and charges therefor, including facilities and service and rates and charges therefor within home rule cities and home rule towns, of every corporation, individual, or association of individuals, wheresoever situate or operating within the State of Colorado, whether within or without a home rule city or home rule town, as a public utility, as presently or as may hereafter be defined as a public utility by the laws of the State of Colorado, is hereby vested in such agency of the State of Colorado as the General Assembly shall by law designate.

Until such time as the General Assembly may otherwise designate, said authority shall be vested in the Public Utilities Commission of the State of Colorado; provided however, nothing herein shall affect the power of municipalities to exercise reasonable police and licensing powers, nor their power to grant franchises; and provided, further, that nothing herein shall be construed to apply to municipally owned utilities.

16. Section 40-4-106, C.R.S., is found in Article 4, Service and Equipment, which is applicable to all public utilities – not just railroads (e.g., operation of plant, system, equipment, and electrical wires).  § 40-4-106(1), C.R.S.

17. The Commission has the power to determine the just and reasonable manner, including the particular point of crossing of public utility facilities across the facilities of another utility at grade, above grade, or below grade.  This provision clearly applies to utilities other than railroad crossing facilities at grade.  § 40-4-106(2)(a), C.R.S.

18. Prior to Commission cost allocation of reconstructed signalization, notice and a hearing are required. 

19. Section 40-4-106(2)(b) C.R.S., states:  

Whenever the commission orders in any proceeding before it, regardless of by whom or how such proceeding was commenced, that automatic or other safety appliance signals or devices be installed, reconstructed, or improved and operated at any crossing at grade of any public highway or road over the tracks of any railroad corporation, the commission shall also determine and order, after notice and hearing, how the cost of installing, reconstructing, or improving such signals or devices shall be divided between and paid by the interested railroad corporation whose tracks are located at the crossing on the one hand and the highway operations and maintenance division and the interested city, city and county, town, county, or other political subdivision of the state on the other hand. In determining how much of the cost shall be paid by the railroad corporation, consideration shall be given to the benefit, if any, that will accrue from the signals or devices to the railroad corporation, but in every case the part to be paid by the railroad corporation shall be not less than twenty percent of the total cost of the signals or devices at any crossing, and the orders shall provide that every signal or device installed shall be maintained by such railroad corporation for the life of the crossing to be so signalized. In order to compensate for the use of the crossings by the public generally, the commission shall also order that such part of the cost of installing, reconstructing, or improving the signals or devices as will not be paid by the railroad corporation be divided between the highway-rail crossing signalization fund and the city, town, city and county, county, or other political subdivision in which the crossing is located, and the commission shall fix in each case the amount to be paid from the highway-rail crossing signalization fund and the amount to be paid by the city, town, city and county, county, or other political subdivision. Any order of the commission under this section for the payment of any part of any such costs from the highway-rail crossing signalization fund shall be authority for the state treasurer to pay out of said fund to the person, firm, or corporation entitled thereto under the commission's order the amount so determined to be paid from said fund. The requirement of notice and hearing in this section is deemed to have been complied with by the commission's giving notice of and holding a hearing upon the question of whether any such signals or devices are required at any crossing; but in such cases the notice shall state that the question of how the costs will be borne and paid will be considered at and determined as a result of the hearing for which the notice is given. 

20. Section 40-4-106(3)(a)(I), C.R.S., states:

The commission also has power upon its own motion or upon complaint and after hearing, of which all the parties in interest including the owners of adjacent property shall have due notice, to order any crossing constructed at grade or at the same or different levels to be relocated, altered, or abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission, and to prescribe the terms upon which the separation should be made and the proportion in which the expense of the alteration or abolition of the crossing or the separation of the grade should be divided between the railroad corporations affected or between the corporation and the state, county, municipality, or public authority in interest.

21. The Commission has jurisdiction over the manner in which railroad tracks and public highways shall cross.  Art. XXV of the Colo. Const. and § 40-4-106, C.R.S. 
22. Section (3)(a)(I), enumerates Commission powers, specifically including ordering an at-grade crossing to be relocated.  The statute explicitly authorizes the Commission to prescribe the proportion of expense of abolishing an at-grade crossing.  Clearly such circumstances do not affect a grade separation.  No convincing basis is shown in the statutory language that the cumulative addition of power to prescribe the terms upon which the separation should limit all other enumerated powers.  

23. The Commission has found that need to allocate costs can be alleviated where parties have reached agreement.  This interpretation continues the Commission’s encouragement of negotiated agreements between parties.  See Decision Nos. C04-0639, Docket No. 03A-512R, issued June 14, 2004, and C06-1165, Docket No. 06A-377R, issued October 2, 2006.  The parties herein having reached no agreement, this proceeding must address cost allocation under the authorities cited above.  Typical experiences of all involved regarding agreements reached do not address the situation at issue where there is absolutely no agreement.
24. Rule 7211(d), 4 Code of Colorado Regulations (CCR) 723-7, Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings provides:  “Whenever a grade crossing is widened the governmental or quasi-governmental entity that owns the highway shall pay the cost of the highway improvement, including the highway approaches and the initial cost of the necessary crossing surface extension.
25. Rule 7211(e), 4 CCR 723-7 provides:  “Whenever a track is constructed at, or removed from a highway-rail crossing, the owner of the track shall pay the cost of the track construction or removal, including the crossing surface and the highway approaches.”

26. “The rule is well settled that ordinarily, the State may, under its police power impose upon a railroad the whole cost of installation of safety devices at grade crossings, or such part thereof, as it deems appropriate. Atchison, Topeka & Santa Fe Ry. Co. v. PUC, 346 U.S. 346, 74 S.Ct. 92, 98 L.Ed. 51 (1953); Nashville, Chattanooga & St. Louis Ry. v. Walters, 
294 U.S. 405, 413, 55 S.Ct. 486, 487, 79 L.Ed.949, 954 (1935); see Union Pacific RR Co. v. PUC, 170 Colo. 514, 463 P.2d 294 (1969).”  Atchison v. Public Utils. Com, 190 Colo. 378, 381 (Colo. 1976). 

27. “[T]he PUC is not precluded from exercising its duty to ensure public safety by participating in the prior approval of a location. Public safety is of overriding concern.”  Mountain View Electric Assn. v. Public Utilities Com., 686 P.2d 1336, 1342 (Colo. 1984).

28. The Commission’s jurisdiction over railroad crossings including the power to apportion among railroads, municipalities, and other public authorities the costs of alteration, abolition, or separation of existing crossings has been in place since at least 1917.  A review of the legislative history and constitutional provisions indicate that this jurisdiction remains today.   The Commission has exercised this jurisdiction, including cost allocation for signalization ordered at the crossing at issue herein.  See Decision No. 71750, issued August 20, 1968, in Application No. 23238.

29. The Supreme Court (Court) held the legislative intent of the predecessor to current statute
 is “that the Commission should have the power to allocate cost to the railroad according to benefit derived subject only to the qualification that in no case could the cost allocated to the railroad be less than ten percent of the total cost of protecting the crossing.  Union P. R. Co. v. Public Utilities Com., 170 Colo. 514 (Colo. 1969).  Based thereupon, the Commission cost allocation of improvements for constructing railroad crossing protection devices between the railroad that owns the track on one hand and the department of highways, and interested town, city, or county on the other hand, with a portion of the latter cost allocable to the highway crossing protection fund to compensate for general public benefit, was upheld. 
“In enacting the Public Utilities Law, the General Assembly delegated many responsibilities to the PUC, including the power to order the ‘just and reasonable manner’ of the 

30. crossing of railroad tracks by any public highway and the power to prescribe the conditions of installing and maintaining such safety devices at the crossings as ‘appear reasonable and necessary to the end . . . that accidents may be prevented and the safety of the public promoted. Section 40-4-106(2)(a), C.R.S. 1973. Further, whenever the PUC orders the installation of safety devices at railroad crossings, it must order the railroad corporation to maintain the equipment and to pay ‘not less than ten percent’ of the total cost of installing the safety devices. 
Section 40-4-106(2)(b), C.R.S. 1973.”  Atchison, T. & S. F. R. Co. v. Public Utilities Com., 194 Colo. 263, 266-267 (Colo. 1977).  The Court went on to uphold cost allocation to the railroad for signalization at a reopened at-grade crossing.

31. Maintenance costs are not subject to allocation:  “To allow consideration of the cost of maintenance in determining the allocation of installation costs would render meaningless the statutory requirement that the maintenance cost be borne solely by the railroad, for an indirect allocation of that cost would thereby be effected.”  Atchison v. Public Utils. Com, 190 Colo. 378, 380 (Colo. 1976).

III. FINDINGS AND ANALYSIS
32. As a preliminary matter at hearing, Union Pacific requested issuance of a subpoena by motion on July 22, 2011.  Because the request is not required to be made by motion, the subpoena was issued in accordance with the request. Later that afternoon, Commerce City filed its response and objections to the issuance of the subpoena. The subpoena having been issued prior the City’s filing, and the Commission's rules not providing a direct response opportunity, the response was construed as a motion to quash the subpoena and was denied as presented. Commerce City failed to demonstrate sufficient cause to quash the subpoena in light of the supporting affidavit filed and Commerce City’s disclosure of the individual as a potential witness in the case.

33. Commerce City also sought to quash the subpoena because it was not possible for Union Pacific to timely serve the witness in compliance with the Colorado Rules of Civil Procedure applicable in these proceedings. The motion was denied because the cited authority does not necessarily require service within 48 hours if certain conditions are met (e.g., witness agreement). Next, Commerce City opposes the witness being compelled to testify as an expert. It is argued that it is inappropriate to require him to testify on behalf of Union Pacific absent a showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means.  Like the second ground regarding timely service, the objection as to scope is anticipatory in nature. The motion was denied, but specifically noted to be without prejudice so that the issue may be revisited upon solicitation of testimony.
34. This decision memorializes the ruling announced as a preliminary matter at hearing.  The hearing continued with the presentation of the Applicant's case.

1. Background

35. Over the past ten years the population of Commerce City has more than doubled from approximately 21,000 to 46,500. 
36. The Union Pacific railroad crosses 104th Avenue at a point approximately 880 feet east of the intersection of 104th Avenue and U.S. Highway 85 (Highway 85). Highway 85 generally aligns north-south, and 104th Avenue generally aligns east and west. The Union Pacific railroad generally aligns north and south. Union Pacific tracks and siding are located solely upon Union Pacific property.

37. Currently the crossing consists of a two-lane asphalt roadway with a ten-foot center median. Although originally a six-inch curb, it is no longer that height due to repaving.  Shoulders are gravel. 
38. Authorized train speeds vary for different types of track. Turnouts are limited to 30 miles per hour (mph). Yard track is limited to ten mph. The mainline at the crossing is rated for 70 mph passenger traffic and 60 mph for freight traffic. Unless a siding is dispatch controlled, the speed limit is limited to ten mph.

39. Wayside signals govern movement of trains. It is the primary railroad signaling system and is more complex than crossing warning systems alone. Wayside signals must be designed to provide a green traffic signal for a train traveling at track speed so the signal systems may interact with other signals. Union Pacific testified that a review of grade, braking speed, etc., is necessary before electrical design of wayside signals can be completed. Generally, wayside signal design costs are approximately $50,000 for each control point affected. Design costs for a crossing warning system alone is generally more in the range of $5,000 to $10,000.

40. The control point for a power generated switch commences at the entrance signal and ends at the clearance point. A clearance point on a siding identifies where the train must pass in order to clear mainline traffic.  Trains cannot pass a control point without control operator authority.  Any work activities affecting the track within the limits of a control point can impact the wayside signal system functions for controlling train movements.  Any such project requires study and potential modification of the wayside signal systems.  
41. Mr. Holtman is the Director of Railroad Operations in the Transportation Department at Union Pacific. He describes current operation of the crossing and the Hazeltine siding.  He also authored Option 5, addressed below.

42. A typical siding on the Greeley subdivision is between 7000 and 8000 feet.  The Hazeltine siding is longer than this at 8258 feet.
43. The Hazeltine siding parallels the mainline track from just north of 104th Avenue to north of 112th Avenue.  It is the first siding north of Denver that permits train meets and passes to occur.  The siding lies on the west side of the main track and has one crossing at 112th Avenue.  Approximately 5729 feet lies between 104th Avenue and 112th Avenue, leaving 2529 feet approximately to the north of 112th Avenue.  
44. The south switch of the Hazeltine siding is a power-controlled switch currently located approximately 50 feet north of the 104th Avenue centerline.  The entrance signal to the siding for a train approaching from the south is 100 feet south of the switch (i.e., on the south side of 104th Avenue).

45. Mr. Peterson explains that the actual storage between 104th Avenue and 112th Avenue is affected by operating rules requiring setback of stopped trains from the roadway.  These rules require a 250-foot clearance of a roadway where there is an adjacent track (i.e., the mainline and the siding). The operating rule is intended to assure adequate sight distance at the mainline crossing. 
46. The Rolla Yard is southwest of the 104th Avenue crossing. Currently, the Rolla Yard lead begins approximately 500 feet south of 104th Avenue at a hand-throw switch. The point of switch (e.g., the hand-throw switch) going into the Rolla siding is approximately 205 feet south of the control point of the south switch for the Hazeltine siding.  This lead goes to a small 10 to 12-track yard with an auto unloading facility.  Rolla is a major facility for unloading autos.

47. Trains are built on this Hazeltine siding approximately five times per week, varying with demand.  Once cars are emptied at the Rolla facility, they are relocated onto the Hazeltine siding by the switch crew from the Rolla facility.  If cars exceed the available siding space between 104th Avenue and 112th Avenue, they are broken across 112th Avenue to avoid blocking the roadway.  Blocked by such cars, the siding is not available for meets and passes without other movements.
48. A typical railroad car is between 35 and 92 feet long. An average auto car is 85 to 92 feet long. A short sand-and-cement car is approximately 35 feet long. Applicant proposes that the siding be shortened by 207 feet, to approximately 8051 feet (still longer than a typical siding length as referenced above).  The typical trains of car racks average between 40 and 80 cars, plus up to 3 locomotives at 85 feet each.

49. Mr. Holtman did not have data available to opine as to how often the length of trains on the Hazeltine siding extend more than 5400 feet, how often more than 2 to 3 cars extend north of 112th Avenue, or how often cars barely fit within the available siding between 104th Avenue and 112th Avenue. However, he opined that it would occur from time to time.

50. Mr. Holtman illustrated use of the siding by a northbound train from Denver to Cheyenne picking up cars from the Hazeltine siding that are broken across the 112th Avenue crossing.  He opined that it would take approximately 30 minutes to an hour to fully connect the train for movement. See generally, Transcript 7/26 at 95.

51. Union Pacific also identifies the existing point of switch for Track 862, which potentially is impacted by proposed modifications to the crossing.  See Exhibit XX.  The power switch for Track 862 is 657 feet north of the existing power switch for the Hazeltine siding.

2. Project Development

52. Mr. Glenn Ellis is the Project Manager of Capital Improvement Projects for Commerce City. He is the project manager for the project at issue and prepared the pending application, along with JR Engineering consultants and their sub-consultant.  Mr. Ellis worked with Union Pacific during preparation of the pending application.
53. Mr. Clutter is the Director of Operations, and a project manager at JR Engineering. JR Engineering is a prime contractor and program manager overseeing the pending application. JR Engineering also subcontracts for expertise in performance of its work.
54. Felsburg, Holt & Ullevig, was contracted by JR Engineering.  Ms. Sangaline, of that firm, assisted with scheduling and coordinating the diagnostic review with Union Pacific and drafting the Application. 
55. Mr. Campbell explained that § 8D.07 of the Manual on Uniform Traffic Control Devices (MUTCD) provides guidance for consideration that is applicable to the crossing at issue. He describes the manual’s consideration of standards, guidance, and options. Standards are intended not to be departed from. Guidance is intended to require application of engineering judgment.  See generally, Tr. 7/27 at 158 – 161.  A diagnostic team applies engineering judgment to traffic control guidelines. In his opinion, “guidance” included in the MUTCD should be incorporated unless there is an engineering reason not to comply.  
56. A diagnostic meeting was held on June 2, 2009 to consider appropriate improvements to the crossing.  No designs were presented at the meeting.  No minutes or notes of this meeting were provided.  Based on information from the meeting, what became known as Option 4 was developed by Commerce City.  The siding switch is moved north to accommodate widening 104th Avenue.  

57. Commerce City’s Option 1 compressed the standard roadway cross section, centered on the section line. Commerce City found this unacceptable as it would not accommodate future expansion, the wider median, or future capacity. 

58. Option 2 included a standard cross section shifted to the south with tapered lanes. This alternative will also impact railroad operations requiring modification of a control point on the south side of the crossing (i.e., at least the entrance signal to the Hazeltine siding).  The proposal preserved the City’s ability to meet ultimate build out goals of a six-lane roadway. Although feasible, concerns remained that altering roadway alignment would have "ripple" effects.  Property issues would differ between this option and the option ultimately proposed.  Improvements to the intersection at Highway 85 are federally funded, in part.  As a condition of funding, the City was required to maintain the roadway alignment on the section line.  Although there is no federal funding proposed for the proposed improvements, these conditions would require shifting travel lanes for implementation.
59. Option 3, from a roadway cross section standpoint, is the same as Option 4. The roadway is centered on the section line with the same ultimate build-out configuration.  Instead of a one track crossing, it would have two tracks crossing.  Commerce City maintains that Option 3 was presented at Union Pacific's suggestion.  It was later discouraged by Union Pacific because it would be costly to construct.  Union Pacific initially testified that Option 3 was acceptable as an operational fit for Union Pacific. However, inclusion of a dual cross over was deemed excessive. Union Pacific modified this option to develop Option 5.  In any event, there is no documentary evidence that Union Pacific ever conveyed to the City that Option 3 was an operational fit.

60. On August 21, 2009, the City first requested preliminary engineering costs and construction scheduling for Options 1 through 4. Union Pacific did not respond to the specific request and provided no cost estimates.  Exhibit 6.  Union Pacific maintains that necessary traffic data was not provided for consideration and incorporation into the design of an estimate until October, 2010. 
61. Commerce City was preparing for a field inspection review with CDOT, typically conducted with 30 percent design plans for roadways. Union Pacific was invited to attend; but did not.  

62. Union Pacific advocated for grade separation of the crossing.  Despite that position, options were discussed during the diagnostic meeting.  Based upon input from Union Pacific track department, Union Pacific sought pursuit of Option 3, which later evolved to an alternative design referred to as Option 5.  Union Pacific was prepared to provide a cost estimate for Option 5.  
63. On February 2, 2010, Ms. Abaray emailed Mr. Clutter that Union Pacific would proceed with an estimate of Option 5:  “I have attached an option, call it Option 5, that UPRR is willing to work up an estimate for the UPRR work involved.” Exhibit 35.  Further information is requested “to progress with an estimate for Option 5 and our analysis of the proposed crossing.”  Id.  Union Pacific was not willing to provide a cost estimate of Options 1 through 4.  Upon receipt of Exhibit 35, Mr. Ellis believed the cost estimate was proceeding.

64. Union Pacific did not want to estimate more than one alternative, although there is no documentary evidence that this fact was communicated to Commerce City. Ms. Abaray maintains it is expensive to prepare estimates and that there are a finite number of people available to do the work.
65. A field diagnostic occurred on February 11, 2010. Options 4 and 5 were discussed and Union Pacific requested a letter authorizing an estimate for Option 5. Union Pacific did not support modification of the at-grade crossing and maintains that a grade separation should be constructed.

66. Hearing Exhibit 34 is Ms. Sangaline’s notes of the “UPRR Field Diagnostic Review Meeting” conducted February 11, 2010.  She attempted to write everything down that occurred and attended for this purpose, not as a participant otherwise.  Her contemporaneous notes were later compiled as reflected in the exhibit.  Option 5 was presented at the meeting by Union Pacific.  Union Pacific comments prior to the group discussion points state that an estimate will be provided for the option chosen by Union Pacific.  At Point 19 of the group discussion, it is noted that Union Pacific requested an analysis of queuing “now, 10 years out and 20 years out,” among other items.  Exhibit 23 at 2.  Notably, there is no reference to “30% plans” or requirements based upon Union Pacific’s website.  There is a comment attributed to Ms. Abaray at Point 23:  “UP will need a new PE letter from the City in order to develop the cost estimate; Glenn will provide the new letter to Kelly.”  Ms. Sangaline summarized two additional points by Ms. Abaray:  

26.
(Kelly) When it comes to the work, the City's Contractor will do all grading; UP will install all of the railroad elements and will do their own Signal design 

27.
(Kelly) She will open an account in preparation of completing 2 signal designs and 1 crossing surface design. Signal designs will be needed for the control point and for the siding. Crossing surface design will be for concrete panels to a point 3 feet beyond the sidewalk on each side of 104th. UP will assume 4 gates and flashing lights will be installed (2 on each approach). All installations will be new equipment. UP will not reuse any existing equipment.
67. Union Pacific asked Commerce City to pay design cost incurred prior to construction.  After the presentation of Option 5 at the field diagnostic, the City requested cost estimates in February 2010 to implement Option 5.  Hearing Exhibit EE.  

68. In February 2010, Commerce City made the decision to proceed with Option 4.  Mr. Ellis summarizes that the cheapest option affecting the crossing was likely the Option 1. However, Option 4 was chosen for the entire corridor to have two traffic lanes in each direction, consistent with the major arterial cross-section presented to voters in the bonding.  At that time, Union Pacific believed Option 5 was being pursued but that additional information was needed.  Option 5 would not affect the roadway cross-section and would not affect the roadway elements.
69. On March 4, 2010, the City amended the letter of February 22, 2010 and followed up on the original request for preliminary engineering costs of August 21, 2009.  The City confirmed that AutoCAD files had been provided, renewed requested cost estimates for Options 1, 2, 4, and 5, authorized expenditures up to $20,000, requested notification if additional funds were necessary, and requested that Mr. Clutter be contacted if additional information was needed.  Hearing Exhibit FF.

70. Commerce City first provided queue length analysis in Hearing Exhibits GG and HH to Union Pacific addressing the railroad’s request. However, it was noted that neither address the railroad crossing at issue herein.  Ms. Abaray brought it to the attention of Commerce City that interaction with the railroad crossing was not considered.

71. Mr. Clutter then asked Jacobs Engineering to analyze whether the proposed modifications would curb queuing 10 to 20 years out. Union Pacific also requested preemption studies. Jacobs Engineering’s work was completed in September or October, 2010 (addressed below).  
72. Union Pacific requested accurate traffic queuing analysis at the railroad crossing to permit consideration of need for interconnection and additional safety measures. Union Pacific maintains this information was necessary to ensure that proposed modifications adequately protect the crossing and to determine whether modifications to the design were necessary.
73. On November 18, 2010, the Application was filed. Mr. Ellis opines that Option 4 meets the City’s needs while eliminating impact to the railroad by moving the siding to the north and preserving the useful length. Mr. Ellis described the geographical, not operating, railroad impacts perceived by the City of the proposed switch relocation. He admitted that the City did not conduct a study on the railroad use of the siding.
74. At a point, perhaps as many as five alternative options were under consideration by the City.  Commerce City proposed four alternative conceptual designs for the railroad crossing. Union Pacific provided a fifth alternative option after making a unilateral determination that the first four were not acceptable.     

75. In the normal course of Union Pacific’s business, project cost estimates are not submitted or prepared until a review of any traffic study is completed. Ms. Abaray anticipated receipt of requested traffic information.  Upon receipt of the Application seeking relief inconsistent with Option 5 in November 2010, she determined that no estimate was needed. Union Pacific was not “progressing anything at that time."  Tr. 7/26 at 29, ll. 1-2.
76. Ms. Sangaline never received comments, feedback, or suggested changes for the proposed modifications to the Hazeltine siding depicted in Option 4.  Based upon prior experience, she has found that the railroad typically provides the cost estimate as to railroad elements needed at a crossing for this type of project and the roadway authority develops the roadway elements.  This is consistent with the fact that the railroad is responsible for construction of the railroad elements and the roadway authority is responsible for constructing the roadway.  Obviously, there is need for coordination and potential overlap among elements.  Thus, she explains that railroad elements typically appear on roadway plans, and vice versa.  In all aspects, there is potential for exceptions based upon facts and circumstances present.  Typically, the parties communicate to resolve differences and address needed coordination.

77. Commerce City applied for authorization to proceed with Option 4.  The option preserves ultimate build out options and preserves a straight roadway centered on the section line, without need for transition. Although Mr. Clutter recalls being told that Option 4 would impact the Hazeltine siding, no discussion occurred as the operational effects. Union Pacific provided no detailed information regarding the effect of relocating a portion of the siding prior to filing of the Application.

78. No Union Pacific representative informed Commerce City that Option 4 was operationally unacceptable at the September 2010 meeting with CDOT.  During the hearing was the first time Mr. Clutter was ever was told why Mr. Peterson opines Option 4 to be "not constructible."

79. Mr. Peterson identified impacts of proposed Option 4 not previously identified by any witness. He opines that track 862 would no longer connect to the Hazeltine siding if the south entrance to the Hazeltine siding was moved north. As a result, pursuit of Option 4 will necessitate design and construction of two control points to reconnect existing tracks.

80. Union Pacific maintains that Option 4 is "not constructible." However, there is an inference that this undefined term refers to the willingness of the railroad, rather than the feasibility of construction.
81. Union Pacific refers generally to its website as providing public project requirements and Commerce City failed to meet those requirements.  Thirty percent design documents were not provided to the railroad for the proposed railroad improvements. The railroad maintains that preparation of estimates is initiated based upon 30 percent design documents, including the scope of work. In this case, nothing more than a conceptual plan was provided.

82. Union Pacific places substantial reliance upon the fact that 30 percent plans were never provided by the City; rather, only conceptual plans were provided.
83. Union Pacific maintains that it is outside the normal course of business to provide estimates based on conceptual plans.  Here, a field diagnostic meeting was held where the roadway authority presented four conceptual proposals.  In the normal course, the railroad comments on the alternatives presented “and decides on what’s going to work best for everyone and then we move forward with one option.”  Tr. 7/26 at 13.  
84. There is no documentary evidence to show Union Pacific’s normal course of business or that these practices were communicated to the City.

85. Commerce City was not informed by Union Pacific that 30 percent track plans were required to proceeding further during the June 2009, February 2010, or September 2010 meetings. 
86. No indication was given to Mr. Ellis at the diagnostic meeting that 30 percent plans were required for preparation of cost estimate. Union Pacific did not refer him to their website at that time.  Mr. Ellis notes that $20,000 was only an initial reference and that the remainder of the sentence in the correspondence requested that Union Pacific let him know if that was not adequate.  Union Pacific never contacted him regarding the authorized expenditure levels.  The first time Union Pacific funding concerns were known to Commerce City was during the presentation of testimony at hearing. Union Pacific never provided cost estimates or construction schedules in response to Commerce City’s requests. The difference in construction timing for Options 4 and 5 was first addressed during hearing.

87. Mr. Ellis acknowledges that BNSF Railway Company (BNSF) did not relocate any facilities at the crossing of 104th Avenue, but he emphasizes experience working with BNSF on other projects relocating and constructing a new crossing. The new crossing did not affect relocation of a siding. In his experience, the railroad provides cost estimates for railroad components. 

88. Mr. Ellis expresses concern regarding the budget impact of having to hire a track design expert. He contends there is no reasonable purpose in hiring someone to present 30 percent plans solely for them to have been rejected.

3. Traffic Analysis

89. Several witnesses testified regarding current conditions at the crossing.  All parties acknowledge that traffic queues on west bound 104th Avenue from its intersection with Highway 85 often extend across the Union Pacific tracks, particularly during peak hours. 

90. Ms. Tonya Bower is an engineer for CDOT in the Region Six Traffic and Safety Branch. She works in traffic signal timing and has observed a large queue at the intersection of Highway 85 and 104th Avenue blocking the crossing. Her observations were limited to the effect of releasing cars after a train movement.  CDOT has received complaints from people having to sit through lights after a train release.

91. Mr. Cheslock observed queuing across the tracks after a train event. 
92. As clarified in Mr. Campbell's testimony, queuing was observed even in the absence of a train movement during peak automobile traffic periods.  Mr. Ellis has observed vehicles stopping on the railroad tracks at the crossing and circumventing gates by driving over the curb.
93. Mr. Waldman previously worked at Jacobs Engineering as a Professional Engineer and Senior traffic engineer.  He participated in the preparation of Hearing Exhibit KK, an initial traffic study from August 2009.  However, the study did not evaluate impacts upon vehicle movements by train traffic crossing at 104th Avenue. 
94. Level of Service “’is a quality measure describing operational conditions within a traffic stream, generally in terms of such service measures as speed and travel time, freedom to maneuver, traffic interruptions, and comfort and convenience.’”  Exhibit KK at 13, quoting Highway Capacity Manual 2000, Transportation Research Board, 2000, pg. 2-2.

95. Traffic delays at the intersection of 104th Avenue and Highway 85 are dependent upon both the lane configuration of 104th Avenue and the lane configuration of Highway 85.  Exhibit KK at 20.  With a single 104th Avenue lane for through traffic, the study concludes the intersection will operate beyond capacity in 2030.  With two or three through traffic lanes, it is also likely to exceed capacity, based mainly upon Highway 85 traffic.  In all 2030 scenarios, the 95th percentile queue length of westbound 104th Avenue traffic turning south onto Highway 85 is qualified to possibly be longer than reported because the queue exceeds available storage capacity between the intersection and the crossing.  The report shows a maximum after two cycles.  Exhibit KK at Page 2, Synchro 7 – Report (Proposed 2030 a.m. and Proposed 2030 p.m., 3A, 3B, 3C Improvements, 1 Lane Option and 2 Lane Option).  The turn bay length studied was 500 feet plus tapering length, consistent with his recommended construction in the field.  Id.  
96. Additional study was undertaken to model railroad operations.  Jacobs Engineering applied assumptions regarding the crossing utilizing a “mock” signal.  Assumptions included that the mock signal would remain red for 119 seconds once during each hour to model one train movement. This study resulted in the technical memorandum dated September 30, 2010 that was provided to Union Pacific on October 10, 2010. See Exhibits 9, GG, and VV (Exhibits GG and VV are identical). 

97. Jacobs Engineering modeled traffic queue lengths along 104th Avenue under current conditions (based on 2009 traffic), Phase 3B
 (based on 2009 traffic), Phase 3C
 (based on 2030 traffic), and Build-out
 (based on 2030 traffic).  Hearing Exhibit GG.  For existing conditions, the longest cycle length (120 sec) was assumed at the Highway 85 intersection during peak travel hours.  Phase splits were optimized in modeling new traffic signals. Hearing Exhibit GG.  
98. Scott Contracting access is the first roadway east of the railroad crossing. Commerce City is constructing signal foundations, but not signals, as part of phase 3B. A queuing analysis modeling this intersection as a signalized intersection was not performed.

Predicted queues for 104th Avenue at Highway 85 exceed the length of the roadway between the intersection and the rail crossing under existing conditions during the a.m. and p.m. peaks.  Based on the forecasted traffic volumes for 2030, the predicted 95th percentile queue lengths on 104th Avenue exceed the storage lengths available between the railroad tracks 

99. and adjacent intersections both east and west of the railroad crossing.  Contrary to other observations, the study found that the queue for westbound traffic on 104th Avenue is adequate for the 95th percentile in all scenarios.  Even under existing conditions, the study found 95th percentile queues to be less than half of the identified critical distance.

100. It is unknown when, or if, Phase 3C will be completed.  Phase 3B is currently under construction.  

101. Exhibit HH, dated October 4, 2010 is an analysis of traffic queue lengths on Highway 85.  Mr. Waldman concludes that long queuing on Highway 85 will occur in 2035. Preemption would provide a small percentage impact on the queue. Exhibit HH at 8.

102. Mr. Ellis admits that the queuing study completed in September 2010 on behalf of the City is inconsistent with the plans and specifications for which approval was sought in the original Application filed in November 2010.  Directly affecting the crossing at issue, the study is based upon a 500-foot left turn pocket.  The plans originally submitted to the Commission for consideration of the proposed crossing improvements indicate a 300-foot left turn lane.
103. Mr. Waldman maintains that it is reasonable to use 2009 traffic counts as reflective of current conditions. Based upon economic conditions and the impact upon development, he believes this is a reasonable assumption. He did not model phase 3B in 2030 because he assumed, phase 3C would be constructed prior to that time. At page 6 of his report, it has been observed that current queues extend across the Union Pacific tracks.  See Exhibit GG at 6.
104. The parties dispute appropriate growth assumptions for projecting traffic growth at the crossing.  

105. To project growth through the 104th Avenue corridor, Mr. Waldman relied upon CDOT projected growth rates. These are historical growth rates that were modified in consideration of proposed development in the surrounding area. 
106. Mr. Waldman distinguished his growth projection from that provided by the Denver Regional Council of Governments (DRCOG). He opines that DRCOG’s modeling is less reliable as a predictor in this instance because the project is near the edge of the model area. Additionally, DRCOG’s growth rates alone cannot consider zoning projections or current plans.  
107. Exhibit 9 is an April 2008 Carter & Burgess traffic study for the intersection of 104th Avenue and Highway 85.  The study is based on DRCOG growth rates. Mr. Waldman contends this is a reasonable and normal assumption because the federal government required use of DRCOG growth rates in an environmental assessment.

108. Gary Johnson is a senior transportation engineer with Hedrick and Associates having expertise in transportation engineering and traffic engineering. Union Pacific hired Mr. Johnson to review the September 30, 2010 technical memorandum, Exhibit GG. Mr. Johnson raised concerns about the Jacob Engineering study. The modeled turn pockets from westbound 104th Avenue to southbound Highway 85 were greater than disclosed in the Commission Application. He believes the train analysis is inadequate. He believes predicting future traffic growth should be modeled using DRCOG methodology. Finally, he contends that there was a failure to consider impact of growth upon Phase 3B.

109. Mr. Johnson performed the traffic counts on May 4, 2011. He installed three cameras at the railroad crossing to record activity. The date was selected as a typical day in consultation with Mr. Holtman. It was selected to be midweek (Wednesday) and not impacted by a holiday or other events.

110. Exhibits M through P describe train activities observed. Traffic counts were also taken on April 12 and 13, 2011. See Exhibit S. Mr. Johnson visited the site on that day and observed no construction or feature signage. Exhibit J reflects 48-hour traffic counts observed.  Exhibits U, V, W, and X reflect SimTraffic screenshots representing the analysis results.

111. Mr. Johnson distinguished use of the Synchro application from SimTraffic. Synchro is used to evaluate a given intersection in a standalone context. Because the railroad crossing introduces more complexity, he felt that Synchro was inadequate for consideration of the issues at hand. Rather, he took an additional step to perform micro simulations using SimTraffic.  Exhibit G summarizes the basis upon which Mr. Johnson concluded that it was appropriate to use SimTraffic in his analysis to more accurately estimate queuing.    
112. Exhibit F was created using the turn pocket disclosed in the PUC Application, and 196-second crossing time. In his study, he observed queues created by platoons of cars released from the railroad crossing could increase traffic at the Highway 85 intersection anywhere from 2.5 to 4 times. Exhibit U illustrates the impact upon queuing after a train movement lasted 196 seconds. He criticizes the Jacob Engineering study as not reflecting observed conditions where queuing occurs across the Union Pacific tracks. Further, consideration of the platoon released from train movements was not fully or adequately considered. Rather, he prefers the methodology he implemented as modeling replicated current conditions.

113. Mr. Johnson opines that the Jacobs Engineering study understated queues in both geometric scenarios, existing and Phase 3B.  

114. Mr. Johnson extended the time for a train event to 6 minutes and 12 seconds, the minimum switching time occurring during the p.m. peak.  Exhibit V.  From 196 seconds to 6 minutes and 12 seconds, the platoon released following a train event increases traffic at the Highway 85 intersection from 2.5 to 4 times greater than what was modeled by Mr. Waldman.

115. Mr. Johnson opines that observed current traffic counts are preferred to Ms. Waldman’s assumed counts based upon 2009 information.  Mr. Johnson contends that DRCOG’s methodology is normally used in engineering studies.  Projecting growth for five years, Mr. Johnson’s concerns continued with substantial queuing across the tracks as depicted in Exhibit X. 
116. It is notable that 104th Avenue is a regionally significant roadway because it connects across the Platte River and is one of the major routes to Denver International Airport.  Thus, development along the corridor itself is only one factor to consider. 

117. Mr. Leonard Cheslock is a Senior Traffic Engineer and Project Manager with Jacobs Engineering. He prepared Exhibit 19 utilizing the original study information. He opines that the growth rate offered by Mr. Johnson in Hearing Exhibit I is excessive. Referring to Hearing Exhibit K, he does not dispute use of CDOT data necessarily; however, he maintains that a weighted average should be utilized for a broader level area. Further, because roadways are near capacity, he maintains that sustained 4.5 percent growth cannot be maintained for even 20 years in any event based on the capacity of the Highway 85 intersection.  

118. Mr. Cheslock maintains that he also updated traffic counts using All Traffic Data. Even considering a 119-second train event, the level of service at Highway 85 in 104th Avenue was unacceptable.

119. Mr. Cheslock opines that safety at the railroad crossing is affected by the cross section of the roadway. See Exhibit 19.  However, because of the effect of the 104th Avenue and Highway 85 intersection upon the crossing, Mr. Cheslock finds that widening the crossing to four traffic lanes alone will not solve problems at the crossing.  From now until 2030, queues will be building and widening alone will not eliminate them at the crossing.
120. Mr. Cheslock concludes that by 2030 there will be need for grade separation at the railroad crossing. 

121. Mr. Waldman defended the need to utilize SimTraffic for analysis of queuing. The Synchro model would error out if volumes exceed capacity. The help menu in the application recommends SimTraffic in this condition. Because he received no errors, he maintains that the volumes were less than or equal to capacity of the roadway.

122. Traffic counts were originally taken in 2009.  Queue analysis was later requested. Mr. Waldman reviewed recent traffic events and, in partial consideration of economic conditions, concluded that no growth had occurred.  Thus, he utilized existing 2009 data.  In the spring or summer of 2010, the original data was less than two years old. It is customary in the industry that new traffic counts not be obtained. He points out that it would not have been possible to consider 2011 volumes as 2011 had not arrived. Mr. Waldman notes that a 4.5 percent growth rate, generally speaking, is very high. This level alone would cause suspicion. 

123. Mr. Ellis noted discrepancies based upon his review of Mr. Johnson’s videos provided in discovery. Addressing Exhibit R, Mr. Ellis counted traffic movements on the video and found that they corresponded with Exhibit J – they were not reversed. However, he noted different counts for the peak hour.

124. Mr. Ellis also opined regarding impacts on traffic counts on April 12th and on May 4th. Commerce City is also conducting a construction project at the E. 96th Avenue and Highway 2 intersection affecting the nearby BNSF crossing. East 96th Avenue was closed from mid-March to mid-May for construction of the railroad crossing and signals. A detour was put in place diverting traffic to 104th Avenue -- the sole detour route. See Exhibits 16, 17, and 18. Although the detour utilized 104th Avenue, the detour path did not include the railroad crossing at issue.  However, Mr. Ellis opines that some detour traffic would proceed across the crossing on 104th rather than completing the detour back to East 96th Avenue. 

125. In Hearing Exhibit SS (dated May 20, 2010), JR Engineering specifically refers to some queuing analysis indicating railroad preemption may be needed at the crossing. However, Mr. Clutter maintains that those data were part of an iterative process in the development and design of the project. That study resulted ultimately in Exhibit GG (dated September 30, 2010).
4. Commerce City’s Proposal

126. JR Engineering prepared the application and construction plans for the proposed improvements, including basic layout of track design and wayside signal locations. No railroad design was prepared. 

127. In the Application, Commerce City proposes construction of Option 4, as referenced through the diagnostic process, as part of a larger widening project to expand 104th Avenue from two to four travel lanes, with two straight lanes traveling in each direction.  The larger project includes expansion of the roadway at the intersection of Highway 85 and 104th Avenue.  Highway 85 is a federal highway and 104th Avenue is a state highway.
128. Improvements of the railroad crossing at issue are included in Phase 3B. 
129. Hearing Exhibits 2 and 3 were submitted with the Application to the Commission. The City proposes to construct modifications to the railroad crossing based on the City’s standard 96-foot major arterial cross section, with an alignment centered on the section line, and a 
150-foot right of away.  The applicant proposes two 12-foot travel lanes in each direction, a 
41-foot median, a 6-inch curb, a 12-foot sidewalk on the north side, and a 6-foot sidewalk on the south side. As a major arterial cross-section for Commerce City, Applicant requires one 12-foot sidewalk. Mr. Clutter stated it was included on the north side of 104th Avenue to integrate with existing trails.  The modified design contemplates a build out of the planned facility to six traffic lanes beyond the year 2035. 
130. West of the crossing, the northernmost lane would become a right turn only lane at Highway 85. The left two lanes at the Highway 85 intersection would become left turn lanes at Highway 85. The remaining lane would be a through lane on 104th Avenue.  As shown in Hearing Exhibit 3, the first signage informing motorists that use of the right lane is limited to right turns would be provided at approximately 175 feet west of the railroad crossing. 

131. Mr. Ellis acknowledges that the highway crossing depicted in Exhibit 3 differs from current planned construction. The City never amended the Application.  Rather, evidence was presented at hearing addressing current construction plans.  Commerce City admits that it no longer plans to construct the proposed crossing in accordance with the plans and specifications filed with the Application.

132. Hearing Exhibit 2 depicts the railroad crossing as part of an improvement that was submitted to CDOT for approval. Phase 3B plans are not yet approved by CDOT. 
133. Mr. Clutter describes how the City is in a "chicken or egg" scenario.  CDOT has not approved Phase 3B, but supports approval of the Application.  Phase 3B is not finally approved by CDOT due to outstanding environmental, right of way, and utility clearances.  These clearances cannot be completed until a construction and maintenance agreement is reached with Union Pacific and the Commission approves the proposed modifications.
134. Although not anticipated, Mr. Clutter indicated that sign locations included in Exhibit 3 and other signage may differ from actual planned construction. Upon inquiry about the City's planned construction, Mr. Clutter stated that he could not describe the changes from drawings submitted to the Commission with the Application and that the plans were voluminous. He admitted that plans and specifications provided to the Commission do not reflect the final roadway design outside of the crossing at issue.

135. Mr. Ellis acknowledged that loop detectors are not depicted in filed plans and specifications for roadway improvements, but maintains they are part of the currently planned construction at the intersection of Highway 85 and 104th Avenue.  Loop detectors integrated with signalization of the highway intersection will affect traffic queuing at the railroad crossing. Loop detectors are planned at the stop bar of the new intersection at Highway 85 with advanced detection between the intersection and the Union Pacific railroad crossing. Advanced detection, or "dilemma zone" detection, assists signal controllers based upon approaching traffic.
136. The project is financed by the Commerce City Northern Infrastructure General Improvement District through a bond initiative passed by voters to expand 104th Avenue from Highway E-470 on the east to Brighten Road on the west.  The total project will cost $79 million. Although some federal funding is contributed for roadway improvements at the  Highway 85 intersection, a federal highway, no federal funds are provided for the railroad crossing improvements.

137. The bond approved by voters was limited. JR Engineering was hired to manage the project in three phases. Phase 1 was completed during 2007 (this included the 104th Avenue crossing at the BNSF railroad east of the crossing at issue). Phase 2 connected to portions of Phase 1 in 2008.

138. Phase 3 is construction between Brighton Road and the O'Brien Canal. Phase 3 was further segregated into three phases. Phase 3A improved the Highway 85 and 104th Avenue intersection by adding double left turn lanes in all directions.  Phase 3B is from Highway 85 to the O'Brien Canal.  Phase 3C will improve 104th Avenue west of Highway 85 to Brighton Road.

139. Phase 3B, at issue, will increase the capacity of through lanes on 104th Avenue, centered on the section line, with the same cross-section as the remainder of the project. Phase 3C will also be the same cross-section.  At this time. Mr. Clutter does not believe this case will impact Phase 3A or 3C. Phase 3A is due to be completed in November 2011.  See Hearing Exhibits 31, 32, and 33.
  
140. Exhibit 33 represents Phase 3C. Although as part of the original bond, available funding has been exhausted and no funds remain for construction at this time.  Mr. Ellis opines that phase 3C will be completed within five to ten years, but no existing funding sources have been identified. Ultimate build out of the crossing at issue is planned to result in three lanes in each direction sometime after 2030.

141. If Commerce City’s proposed roadway improvements are approved, the widened cross section of 104th Avenue would leave the switch to the Hazeltine siding in the roadway. Therefore, Commerce City proposes relocating the switch north of the crossing (by 207 feet) with a corresponding relocation of the north end of the siding to maintain the useful length of the railroad siding and mitigate railroad impacts.  

142. Commerce City proposed Option 4 to modify the crossing because it met the City's objectives to increase capacity and improve roadway safety. It will maintain a consistent roadway cross-section through the corridor. This option affects property owners on both sides of the street equally and is preferred by CDOT and the Federal Highway Administration.  Although willing to consider modifications, the option was selected at the time 90 percent roadway plans were being developed for the CDOT meeting in April 2010.

143. New gates, flashing lights, signage, striping, and utility improvements are proposed at the crossing.  The design will be quiet zone compliant.  The Application requests installation of two gates in both directions of 104th Avenue. Following construction of the proposed improvements, motor vehicles will not be able to circumvent the gates without driving over the six-inch curb.  On cross-examination Mr. Clutter acknowledged that the proposed gates at the railroad crossing will not stop vehicles from stopping on the railroad tracks and that he did not look into any other safety equipment to accomplish this goal.

144. The City maintains that the project design complies with the MUTCD; however, there is no objection to additional signage.

5. CDOT Participation
145. Mr. Snowden is the Railroad Manager for CDOT.  He manages the Section 130 Rail Program; however, he had ministerial involvement in the process leading to the filing of the within Application. Although he is responsible for administering federal funds, CDOT is not providing funding for the proposed improvements at the railroad crossing and it is not a CDOT project. CDOT is participating to ensure that improvements are consistent with its goals.

146. CDOT maintains a priority list for grade separation of at-grade railroad crossings.  The crossing at issue is currently prioritized as approximately 170th on that list of more than 1500 at-grade crossings in Colorado. See Exhibit 26.
147. CDOT uses the Federal Railroad Administration (FRA) database to predict accident probability at railroad crossings. He reviewed accident history at the crossing at issue and found one incident during October, 1995.  Exhibit MM.  The driver was not injured in that accident.

148. Addressing the need for signal preemption, Ms. Bower opines that Highway 85 and 104th Avenue are sufficiently distant from the railroad crossing to not require preemption under the MUTCD. She was concerned about potential impact of preemption upon Highway 85 traffic queuing to Interstate 76. 
149. Ms. Bower indicated that CDOT would not oppose a queue cutter signal, but she was not aware of the potential benefits. 
150. Ms. Bower described plans to construct advance detection loops extending to the back of the 500-foot left turn pocket. Using loop detection, the length of the green signal for left turning traffic could be extended up to 30 seconds. 

6. Union Pacific’s Position 

151. From Union Pacific’s perspective, parties typically meet at the site to review conceptual designs and identify issues.  Parties then reach a consensus design to advance to 30 percent plans.  Union Pacific maintains 30 percent plans are the responsibility of the public agency. Once prepared, Union Pacific reviews them and design begins after approval by Union Pacific.

152. Mr. Campbell considers Highway 85 to be parallel roadway that must be considered in the within Application. He suggests that differences in design of traffic studies have little relevance to the safety concerns observed at the existing crossing and maintains that any observed level of queuing across Union Pacific tracks is unacceptable and should be remedied. While improvements can provide short-term benefit, he opines that observed conditions are not remedied because queuing will remain a problem in the future.  In his opinion, CDOT prioritizes north-south traffic on Highway 85 over 104th Avenue traffic because Highway 85 carries three to four times more traffic volume. This reality will have an ongoing opportunity to affect queuing at the crossing. 

153. If improvements are to be made, Union Pacific maintains that the Commission should ensure that safety problems are resolved. Increasing roadway capacity alone is insufficient to remedy safety impacts on the railroad crossing. Illustratively, if a 20 percent fix is needed and a 10 percent fix is provided, the improvement is not adequate.  Thus, Union Pacific deemed it necessary to consider the impact of queuing at the Highway 85 intersection upon the railroad crossing. Union Pacific also maintains that no signalization could be considered until this information was taken into consideration.

154. Union Pacific never received 30 percent plans; rather, only conceptual plans were provided by the City.  No railroad signal design has taken place yet for Option 4. 

155. Union Pacific conveyed operational concerns regarding Option 4 in May 2011 – approximately two years after the first diagnostic meeting and more than a year after the City adopted a proposal for incorporation into plans prepared for presentation to CDOT. Union Pacific concluded Option 4 not viable because relocation of three control points would be necessary and would be taking the Hazeltine siding out of service for three to six months.  Due to operational impacts, Union Pacific did not support any of Options 1 through 4. Although it is acknowledged that cost estimates were requested, no responsive information was provided. 
156. In September 2010, a large number of interested persons met regarding the crossing at issue. Union Pacific reiterated need for queuing study at the railroad crossing. Option 4 was not discussed. Union Pacific was not aware that the Application had been prepared at that time.

157. Union Pacific maintains that the limited funds made available for preliminary engineering were inadequate for crossing design. Generally costing less than $10,000, each control point cost approximately $30,000.  The City made available $20,000. Further, the City requested cost estimates for five options. Union Pacific is concerned that a finite number of signal designers and Union Pacific employees are available for design work. Union Pacific was unwilling to spend that much time on work product that was not to be used.  There is no evidence whatsoever that these concerns or decisions were communicated to Commerce City.
158. Mr. Peterson states that it is virtually impossible to construct a power-operated switch inside of a street.  He has never seen it done.  Thus, if such a roadway was approved, the switch would have to be relocated. The new switch location affects the period of time the siding would be out of service to permit signal testing.

159. Union Pacific contends that, if at-grade improvements are approved, its Option 5 should be adopted.  However, as clarified in further hearing, Union Pacific opposes Option 5 as well as Option 4.  The railroad requires powered switches to operate both Options 4 and 5. An automatic or powered switch is controlled by dispatch in Omaha, Nebraska.  

160. Option 5 would move the south powered switch to the Hazeltine siding from north of 104th Avenue to the south side and provide a new track at the crossing to create a direct connection to the Rolla yard from the Hazeltine siding. The turnout becomes a crossover (defined as a power operated switch at each end). A train on the second track could block 104th Avenue, but this potential is mitigated by moving the entrance signal such that 104th Avenue would lie within the control point. In this configuration, dispatch approval would be required prior to a train entering the control point. 
161. Rejecting Commerce City’s options, Union Pacific proposed Option 5, which is basically Option 3 with the elimination of one crossover that was deemed excessive by Union Pacific.  Union Pacific maintains that Option 5 is feasible and limits railroad operational impact. The proposal would also provide more timely access to the Rolla Yard and improvements will result from elimination of the hand switch to access the yard.  
162. Mr. Peterson maintained that Union Pacific would gain nothing by moving the control point to the south side of 104th Avenue because of operating rules.  One rule requires trains to stop a minimum 250 feet from a road crossing and another requires trains to stop 400 feet from the clearance signals. He also notes the "should" condition. The train should maintain 400 feet separation between control signals. He also maintains that it is unlikely Union Pacific would extend the Hazeltine siding in the future due to the location and proximity of the Rolla Yard. 

163. Commerce City agreed to pay actual preliminary engineering costs up to $20,000 and authorized Union Pacific to move forward with an estimate on Option 5.  Hearing Exhibit EE.  However, Union Pacific did not proceed because the traffic queuing study was not provided until mid-October 2010.
164. Mr. Holtman maintains that Option 4 reduces the usable length of the Hazeltine siding between 104th Avenue and 112th Avenue. Whereas Union Pacific’s Option 5 maintains the current usable length.  Hearing Exhibit CC illustrates Option 5 and the preservation of the siding length between 104th Avenue and 112th Avenue.

165. Preliminary engineering estimates for Option 5 were ultimately provided by Union Pacific.  Notably, this was determined prior to traffic queuing analysis being provided. 

166. Mr. Holtman discussed how Option 5 potentially would decrease blockage of 104th Avenue by trains based upon railroad operations.  Assume that a train is waiting in the Hazeltine siding to enter the Rolla facility while another train is occupying the mainline track through the 104th Avenue crossing.  Under Option 4, the Rolla train must wait until the mainline train is no longer occupying the crossing.  Once the mainline train is clear of the 104th Avenue crossing, the Rolla train can move out of the Hazeltine siding, stop at the 104th Avenue crossing while the Rolla Lead switch is hand thrown, start to move through the 104th Avenue crossing, and into the Rolla lead track.  Because only one train can occupy the 104th Avenue crossing at any given time under Option 4, there must necessarily be two separate train movements through the crossing.  Mr. Holtman explained that with Option 5, if a train is waiting in the Hazeltine siding to enter the Rolla facility while another train is occupying the mainline track through the 104th Avenue crossing, the Rolla train would be able to start moving into the Rolla Lead and could occupy the 104th Avenue crossing on the second track at the same time a train is occupying the mainline track through the crossing.  While the number of trains moving through the 104th Avenue crossing is the same in this scenario for both Option 4 and Option 5, there are two separate train occupations under Option 4 with one train required to stop while a switch is being realigned while there could potentially be one pared train occupation under Option 5.
167. Constructing a new control point within the existing control point causes great concern for Union Pacific because it lengthens the time that the Hazeltine siding will be out of service.  The proposed new location for the clear signals by the City is approximately 587 feet from the existing point of switch.  Mr. Peterson generally explained the disparity in construction schedules between Options 4 and 5.  He opines that Option 4 will have the south end of the Hazeltine siding out of service for three to six months.
  Whereas Option 5 would have it out of service for a number of days.  The siding being out of service has ripple operational effects upon the railroad.
168. Mr. Holtman also opined that construction of Option 4 will have a great impact on operations due to differences in timing of construction.  Unavailability of the siding will require extra crews to relocate empty rack and an alternative siding will have to be utilized for meets and passes.  There is no other facility on Union Pacific rail for the unloading of automobiles in the Denver area.

169. This impact is compared to a typical situation where the turnout or switch, signal cabinet, and wayside signals are installed to permit FRA required testing without taking the current siding out of service.  In this manner, the siding is out of service perhaps less than a week for the cutover and physical work.

170. Typical construction methods would first result in turnouts being installed with the safety block off the switch. Then, the remainder of the track would be installed. Because required FRA testing cannot take place while a siding is in service, construction within the existing control point would not allow signal testing until construction is complete. Typically, testing is done with turnouts not connected through a method known as "shadow testing." Shadow testing is not feasible under Option 4 due to the increased complexity resulting from the siding being in service.

171. Relocating the siding to the north outside of existing control points would result in shifting more of the siding north of 112th Avenue, and correspondingly decreasing the length of siding between 104th Avenue and 112th Avenue.
172. Option 5 is consistent with typical railroad siding extension work because the new power-operated switch would be constructed outside of the existing control point so that testing can occur without affecting use of the current siding (e.g., clearance signals approximately 810 feet north of the existing point of switch and the proposed switch approximately 430 feet north).  

173. Union Pacific also addresses needed modifications to Track 862 for it to connect to the siding within a control point.  In such a case, it must then also be connected by a 
power-operated turnout, costing approximately $200,000.
174. Proposed Option 5 would not affect track 862.  While access to Rolla from the North would be affected by construction of Option 5, Mr. Peterson notes that the south end crossover could be utilized for a period of time.

175. Eliminating the hand switch will also permit automated switching enhancing safety of railroad personnel and permitting direct access to Rolla with faster movement than the “S” curve proposed under Option 4. 

176. Union Pacific concerns will likely recur in the future.  While the proposed crossing modifications are reasonable for the useful life of the improvements, it is notable that putting the entirety of 104th Avenue within a control point would still require construction of any future improvements to be within a then-existing control point.

177. Union Pacific addressed installation of a queue cutter signal at the railroad crossing as part of the project design.  A queue cutter is designed to provide a red traffic signal prior to the closing of crossing gates.

178. Rick Campbell, President of CTC Inc., has extensive expertise regarding the MUTCD, highway traffic operations, traffic controls, railroad signals, railroad traffic signal preemption, railroad operations, and railroad signal design. He was hired by Union Pacific in this Application to review the at-grade crossing.
179. Mr. Campbell recommends that the Commission order installation of a queue cutter signal on westbound 104th Avenue for coordination with the railroad crossing. Because the crossing is approximately 800 feet from the intersection with Highway 85, preemption would require excessively long green times to clear traffic at the crossing and is generally not likely to work from a railroad or highway perspective.  Thus, he recommends the proactive option of installing a queue cutter, shown in Exhibit C, to prevent traffic from resting on the tracks. 
180. A stop bar is placed eight feet in front of the gates.  A pole-mounted traffic signal is placed a minimum of 40 feet from the stop line downstream from the crossing (i.e., across the track).  The traffic signal would normally illuminate green.  When a train approaches the crossing, the signal changes to red.  Similarly, queue detectors will be installed to monitor traffic queues from the intersection of Highway 85 and 104th Avenue.  When traffic queues approach the track then the signal changes to red until the queue clears the detection loops.  A signal controller calculates appropriate time delays in detection loops.  Illustratively, if a car does not clear the loop within a determined amount of time to reflect traffic flowing, the traffic signal turns red. The actual timing would be determined based on a study of the design vehicle (70 to 75-foot truck in Colorado) having sufficient time to clear the crossing on the yellow signal.

181. Particularly if proper equipment is installed during construction of the roadway, the detection loops should last decades. Cost will vary depending on site-specific requirements. The incremental cost of adding a queue cutter to the existing crossing would be minimal due to the ability to use much of the existing infrastructure.

182. So long as the loops are installed in accordance with his recommendation, Mr. Campbell believes there should be virtually no maintenance that must be undertaken by the highway authority. Because the circuitry is off of railway property, he acknowledges that maintenance obligations fall to the highway authority.  He also contends that the public agency should pay for installation of the system.

183. Mr. Campbell does not recommend installation of an eastbound queue cutter at this point in time. Rather, should the city install a traffic signal in the future at the Scott Contracting access, it might be appropriate to add an eastbound queue cutter at a later time. He suggests installation of conduit and loops during construction to maximize efficiency for 
long-term planning. 

184. Union Pacific maintains it is necessary to design the wayside signal system before the crossing warning system can be designed for a queue cutter.
185. Prior to filing the Application, Mr. Ellis was not familiar with a queue cutter. It was first presented during a meeting in September 2010. Although Union Pacific asked for a queue length analysis, a queue cutter was not part of that analysis.

186. Mr. Ellis testified regarding applicability of the MUTCD for signal preemption considerations for parallel roadways to a railroad crossing. Although the MUTCD provides guidance, a traffic study of a parallel crossing 800 feet away is not required. 
187. Mr. Ellis opines that a queue cutter signal is not warranted at the crossing because traffic queues studied based upon the City’s proposal indicates that traffic queues will not extend on or beyond the railroad tracks.

188. Mr. Clutter has concerns regarding the potential impact on CDOT processes and the level of service studies required. He opines that the lack of predicted queuing after completion of phases 3A and 3B renders queue cutter construction unnecessary as no problem is identified.

189. Mr. Ellis has concerns adopting a queue cutter at this point in time because there has been no modeling or design of such a system. He is not familiar with any in the Denver metropolitan area that he can visit to monitor operations. He is also unsure of the effect upon queues. He is concerned about possible impact affecting traffic flowing through the Highway 85 signal if the Highway 85 phase change results in artificially short queues due to the traffic affected by the queue cutter.

190. Mr. Ellis acknowledged that modifications to the left turn lanes at the intersection of 104th Avenue and Highway 85 affect railroad crossing traffic and that restricting use of the right turn lane may cause traffic congestion approaching Highway 85.

191. Like Mr. Campbell, Mr. Ellis believes that implementing preemption would be very difficult and costly to clear queues. 

192. Mr. Ellis criticizes Ms. Abaray’s testimony that Option 5 would cost 30 percent less. Based on review of cost estimates provided post application, Mr. Ellis calculated a 3 percent difference of approximately $85,000. Mr. Ellis also visited Union Pacific's website, and could not find any information of what was needed to design this type of project. He was never told that 30 percent track plans were necessary.  Based upon prior experience working with BNSF over approximately the last five years on five different projects, Mr. Ellis believed the information provided was adequate.  Not once had the BNSF rejected or required 30 percent plans. The City never hired a railroad expert.

193. Mr. Ellis cannot speculate as to the precise impact of a timely response from Union Pacific (i.e., before deciding to pursue Option 4), but it potentially would have impacted the City’s decision process. The only feedback Commerce City ever received from Union Pacific was that Options 1 through 4 were not supported, and that the railroad sought a grade separation without explanation. Union Pacific believed that any widening was a short-term improvement and not appropriate.

194. Union Pacific potentially gains operational benefit from modification of the existing crossing. Union Pacific's Rolla Yard is just south of the existing crossing. By creating a second track across 104th Avenue, a train could utilize the Hazeltine siding to access the Rolla Yard without requiring a start and permitting a train to pass on the mainline.

195. Union Pacific is satisfied with its operations today and maintains that the entire cost of improvements at the crossing should be borne by the City as a cause of the widening project. 

196. Union Pacific was able, and did, prepare "ballpark" internal estimates of Options 4 and 5, although those estimates are not part of the evidentiary record. There is no indication this cost information was provided to Applicant.  Without providing anything more than a general basis for the calculation, Union Pacific believes Option 5 cost approximately 25 to 30 percent less than Option 4.

197. Mr. Ellis testified that he received a cost estimate for Option 4 and Option 5 after the Application was filed.  Obviously, some cost information was previously available to Union Pacific.
7. Grade Separation
198. Commerce City is a participant in the Highway 85 Access Control Plan. The multijurisdictional plan represents an agreement of those jurisdictions through which Highway 85 travels from Commerce City to Greeley.  The Highway 85 Access Control Plan, completed in 1999, identifies a grade separation for the Union Pacific railroad crossing at issue. The access control plan governs the 52-mile corridor commencing near the intersection of Highway 85 and 104th Avenue, the southernmost intersection. There is a governing body for the plan comprised of 11 governmental entities and the body is managed by CDOT.
199. Ms. Grabler represented Union Pacific in meetings regarding the Highway 85 Access Control Plan. Exhibit LL is the final draft report that was never finalized due to the lack of agreement among participants.  Particularly due to lack of agreement, the evidentiary value of the hearsay draft document is substantially lessened.  CDOT did not dispute at hearing that it represented an interest at the time of seeing a grade separation of the crossing at issue (as of 1999) within 20 years.

200. Union Pacific maintains that a grade separation would most improve safety at the crossing; however, based on understanding of economic restrictions, work was to be conducted regarding the at-grade crossing.
201. Commerce City acknowledges the potential for greater safety improvements through grade separation; however, because of the geographical proximity of the crossing to the intersection of 104th Avenue and Highway 85, grade separation of only the railroad is not feasible.  To grade separate both the railroad crossing and the Highway 85 intersection is cost prohibitive at an estimated cost of $70 million.  A grade separation would also require realignment of Highway 85 and obtaining right of way for ramps and access.

202. In considering the potential for grade separation of the current crossing, Ms. Grabler determined an overpass would be too close to Highway 85 to be feasible. However, she opines that constructing an underpass of 104th Avenue, similar to the conceptual grade separation in the access control plan, is feasible.  Ms. Grabler describes a conceptual plan for grade separation to determine feasibility, but supports other testimony that conceptual plans are inadequate for preparation of railroad cost estimates.

203. Using 6 percent grades, a rough estimate was prepared based solely upon the conceptual plan. Ms. Grabler quickly acknowledges that there was no consideration given to CDOT standards, land, environmental, utility, or other issues. She focused solely upon the structure. Further, she acknowledged that available funding was not a consideration in the determination of feasibility.

204. Commerce City admits that no study was conducted on the feasibility of constructing an underpass at the Union Pacific railroad crossing at issue. 
205. Mr. Cheslock reviewed Commerce City’s comprehensive plan, which notes 104th Avenue as an area of high concern and for needed improvement.  In order to construct an at-grade crossing, Mr. Cheslock maintains it will be necessary to amend the access control plan.

206. Mr. Roger Tinklenberg is the Director of Finance for Commerce City. He has worked with obtaining funding for the project. Based on considerations of cost estimates, carrying capacity of the district, and future anticipated growth, $79.9 million was evaluated to fund the project. The marginal addition of $70 million for grade separation was determined not feasible as being too costly. If added to the cost, the project would have resulted in increased mill levies that were deemed not acceptable at the time of issuance. The voter-approved measure for the widening of 104th Avenue did not necessitate a mill levy increase. 

207. Mr. Clutter criticized Ms. Grabler's underpass option sketch plan. Based upon existing surveys, he contends that multiple utilities would be impacted and that roadway excavation would be required. There is an existing 16-inch high-pressure gas line east of the Union Pacific tracks. There is an 18-inch sewer line in 104th Avenue. Underpass construction would necessitate installation of pump stations. There are existing plans to replace the 18-inch line with a larger 30-inch line.  The grade separation would also cause access issues due to retaining walls being constructed along 104th Avenue. He opines that CDOT’s access code would require access to existing properties.

208. Mr. Clutter also notes high groundwater in the area and historical contamination issues from past operations at the Rocky Mountain Arsenal National Wildlife Refuge.
209. Underpass drainage would also be of concern because the crossing is in the First Creek floodplain, as mapped by Federal Emergency Management Agency.  Two locations on each side of the tracks actually lie within the floodplain. Due to the flat topography, drainage would be problematic. Although pumping might be possible, uncertainty remains as to whether it could be reasonably constructed. Other businesses would also be impacted by the construction. Consideration of costs to address drainage and utilities affected could potentially more than double Ms. Grabler's estimated cost.

210. Mr. Clutter reported that a lift station construction could cost approximately $1 million, and could increase as much as tenfold, to support the larger planned construction. There are also six to eight fiber optic lines and cable facilities affected.

8. Discussion

211. This case has a significant number of obstacles that call into question whether public safety has been the primary focus of either party.  Fortunately, at least in recent years, there have been precious few fully contested proceedings regarding modifications to an existing at-grade crossing.  

212. Contentious litigation in this proceeding highlights what might be considered deficiencies of Commission rules.  Where general practices have largely succeeded in serving the public interest through agreement, uncertainty reigns where agreement is not reached.  

213. There is a clear dispute among the parties as to responsibilities leading to the filing of the Application affecting the railroad crossing. Commission rules do not expressly address the obligations and responsibilities of railroads and roadway authorities regarding project planning and design or associated costs prior to the filing of the Application.  Neither party requested Commission assistance in resolving their differences at the time.  While cost information was requested by Commerce City, Union Pacific neither provided cost information nor documented any communication informing the City that it would not do so.  Each party places responsibility upon the other to design railroad components of advocated improvements.
214. Mr. Peterson states the Union Pacific never comments on multiple concept designs other than verbally.  Public agencies are responsible for concept designs and determination of costing on their own.
215. Union Pacific maintains that public authority is responsible for track design as part of the Application and Union Pacific does signal design.  Any time wayside signals for a power switch are affected, wayside signal design must be reviewed and studied.  Transcript 7/27 at 186-187.

216. Union Pacific maintains that it was up to Commerce City to hire someone experienced in working on active track if their existing engineering firm was not competent to do so. The railroad maintains that the City cannot look to Union Pacific to provide the services. 

217. Although diagnostic meetings were held, it is blatantly clear that there was an absolute and total failure of the diagnostic team in this instance.  The parties failed to reach any agreement as to how the crossing should be improved.  A lack of communication and cooperation is evident. 

218. Ms. Abaray stated that the diagnostic leads to the railroad's decision as to what works for best for all.  That is not correct.  Mr. Campbell explained that the MUTCD discusses a “diagnostic” and a diagnostic team is addressed in Title 23 of the Code of Federal Regulations.  The diagnostic team is defined as the representatives of the parties of interest in a grade crossing matter.  Part 8 of the MUTCD also talks about engineering studies and judgment, which is the work product of a diagnostic team as to how traffic control devices are selected and applied at a highway/rail grade crossing.
219. Union Pacific failed or refused to inform the City of railroad requirements despite the City’s request and agreement to pay preliminary service costs.  When an impasse was reached or Union Pacific determined information was lacking from Commerce City, communication stopped.  

220. Union Pacific effectively contends it has no obligation whatsoever to provide any cost information prior to a roadway authority meeting all unidentified unilateral conditions.  Despite advocacy, there is no documentary evidence of such a requirement.  Rather than providing some information subject to varying levels of confidence, the railroad chose not to provide any information without presentation of 30 percent design plans and all requested traffic queue modeling.
221. Testimony inferring that a cost estimate could not be prepared is simply not credible in light of Union Pacific’s readiness to provide cost estimates for some components at hearing based upon some level of confidence.  While the railroad clearly prefers otherwise, some information could have been provided to inform the process as they later provided “back of the envelope” estimates for the cost to complete Option 5. Either information could have been provided to inform the diagnostic team’s decision making process or the evidence regarding costs presented at hearing is of no value.

222. Union Pacific witnesses describe the press of other business generally upon the railroad. However, there was no showing that such matters caused an inability to respond to inquiries of Applicant.  Rather, more likely than not, the railroad chose not to respond or cooperate with Applicant due to the fact that the City’s proposal was deemed unacceptable.  There is no evidence that Union Pacific communicated concerns regarding limited availability of railroad personnel, unwillingness of Commerce City to pay reasonable costs incurred, or the need to limit the number of choices being considered.  This evidence appears more as a rationalization than the cause for the refusal to respond.

223. Despite making findings and conclusions as to cost allocation below, the undersigned ALJ has serious reservations as to the incomplete cost estimates for crossing improvements.  In this Application, the lack of any reasonable attempt to provide complete cost estimates rests upon internal processes of the affected railroad.

224. In Docket No. 06A-639R, the Commission addressed signalization cost allocation issues.  Although the Commission did not upset the settlement reached, the Commission emphasized the importance and reliance upon railroad cost estimates:  

12.  Although we will not take up the cost allocation on our own motion with this Amended Application, we are very concerned about this issue. One reason a road authority requests an estimate of costs from a railroad for a highway-rail crossing upgrade is to determine whether funding is available or if funding can be obtained to make such a crossing improvement. The Commission also uses the estimate of costs in its consideration of the public safety and interest of crossing upgrade projects. To have the "actual" costs of a project more than double because of an incomplete estimate is neither fair to the roadway authority nor the Commission.

13. Our Rules require that applications contain the design of the crossing warning devices and we expect to receive such information in all applications before the Commission. If BSNF's estimating and design process was the cause of an application containing an incomplete design and estimate of the crossing warning devices, BNSF may need to consider changing its estimating and design process so that a complete design and cost estimate can be provided to road authorities and the Commission for consideration. If complete estimates are not provided in the future, the Commission may have to consider requiring hearings on cost allocation in any highway-rail crossing matter in which the "actual" costs increase by more than, say, 10 percent over the "estimated" cost provided to the Commission. 

Decision No. C08-0852, issued August 13, 2008, at ¶¶ 12-13.
225. Like the present proceeding, the Commission then opined that internal railroad processes for estimating and design might have to be modified to permit complete applications to be filed (i.e., whether filed by the railroad or the road authority). Withholding information solely available to the railroad improperly usurps Commission processes, contrary to obligations of a public utility. 

226. While not punitive, this Recommended Decision necessarily allocates cost based upon the evidentiary record as it stands, lacking complete cost estimates from the railroad.
227. On the other hand, Rule 7204(d) requires an applicant to file a new map, drawing, plan, or schematic within ten days of adopting a substantive change to any map, drawing, plan, or schematic filed with the Application.  This did not happen. It is disingenuous on the part of Commerce City to argue that modifications to the roadway design at the intersection of 104th Avenue and Highway 85 do not directly impact safety at the railroad crossing.  Commerce City filed the within Application in November 2010 reflecting roadway designs at the intersection, including a 300-foot left turn lane pocket to accommodate westbound 104th Avenue traffic turning onto southbound Highway 85.  Prior to hearing, the City failed to amend the Application or disclose plans to construct a 500-foot turn lane.  

228. It was confusing and potentially prejudicial to hearing preparation consideration for Commerce City not to disclose changes after disclosure of witnesses and exhibits.
  Further, despite having decided to pursue Option 4 at some time during February 2010, Commerce City wastefully continued to pursue cost estimates for options no longer under consideration.  

229. The evident circumstances do not support the public interest.  Again, the Commission must proceed to a decision based upon the evidence of record.  Much has been written to date as to the scope of the Commission’s jurisdiction in the context of summary judgment and striking the order scheduling further hearing addressing cost allocation.  In such context, the burden of proof rested with Union Pacific as the movant.  The hearing in this matter having concluded, Applicant undertakes the burden of proof as to the determination on the merits.

a. The Highway 85 Access Control Plan.

Witnesses testified as to different aspects of the Highway 85 Access Control Plan.  However, neither the plan nor its requirements were shown at hearing.  Substantial uncertainty 

230. remains in the record. On the one hand, testimony makes clear that a conceptual grade separation of Highway 85 and 104th Avenue was contemplated.  On the other hand, Mr. Ellis testified the project was designed to comply with the access control plan.  While Applicants maintain they are bound by the control plan and that the Application complies with the plan, no explanation is provided as to how it complies. 

231. Union Pacific challenges that Applicants failed to even consider the grade separation of the railroad crossing with the roadway passing underneath the railroad. No explanation is made as to how a grade separation of the railroad different than that contemplated in the plan could not also comply with the plan. Additionally, it is not clear how modifying the at-grade crossing is consistent with the anticipation of a grade separation in the plan.  Applicant makes no demonstration as to why safety improvements proposed at the at-grade crossing are consistent with the plan and an underpass grade separation could not be.

232. In any event, no party has shown that the plan is binding upon the Commission or otherwise controlling upon the Commission’s decision in this matter.

b. Traffic Analysis

233. The undersigned has concerns about traffic modeling presented in the case.  Primarily, Union Pacific conducted studies based upon the 300-foot left turn pockets shown in the Application filed.  However, evidence admitted during hearing, without objection, made clear that the left turn pocket at Highway 85 is being constructed to be 500 feet.  See Hearing Exhibit 32.

234. Commerce City calls into question 2011 traffic counts taken on behalf of Union Pacific during a detour of a nearby roadway.  There is no direct evidence of detour traffic using the crossing.  In fact, the signed detour directed traffic to a different path that would not take them over the crossing.  However, traffic counts taken by Mr. Johnson may have been impacted to some extent by a traffic detour in place at the time.  While some traffic might have chosen to utilize 104th Avenue, there is no basis or manner to determine the extent thereof.  Traffic in the area is clearly changing from growth or driving patterns changing with corridor development.  In any event, there are severe safety concerns regarding the current conditions at the crossing.

235. Disputes regarding growth projections are not determinative.  Application of professional judgment demonstrates that reasonable experts disagreed as to the most appropriate growth modeling to be incorporated.  Based thereupon, the Commission finds either approach reasonable and will not adopt one methodology over the other.  It is found more likely than not that other more certain aspects of evidence will be relied upon more than the basis for 20-year growth projections.

236. Future vehicular traffic utilizing the crossing is most directly impacted by growth in the surrounding area as well as availability of a major arterial roadway perceived to be preferable to available alternatives for local and regional traffic.

237. Despite lack of funding and uncertainty as to timing for Phase 3B, Jacobs Engineering provides no traffic projections based upon the Phase 3B currently being constructed.

238. Union Pacific assumptions regarding duration of train crossings are more credible and accurate based upon testimony of railroad operations at the crossing.  Railroad utilization of the crossing is significantly longer than that utilized for analysis by the City.  Additionally, longer train usage of the crossing increases platoon sizes released that will continue to affect safety of the crossing over its projected life.

239. The 20-year planning horizon utilized by both parties is reasonable.

240. The ALJ finds no traffic study entirely compelling or determinative.  Applicant has failed to reasonably consider railroad utilization of the crossing.  Testimony regarding switching movements at the crossing makes clear that 196 seconds is not a reasonable assumption for modeling the effect of traffic platoons released over the projected useful life of the crossing improvements.  Union Pacific’s study is biased, at least to some extent, by the fact that a nearby detour was in place at the time traffic counts were taken.  Further, any projections are necessarily limited or affected by queuing from the intersection of 104th Avenue and Highway 85.  

241. Due to the proximity of the crossing to the Highway 85 intersection and current traffic volumes, westbound 104th Avenue traffic queues regularly extend across the existing crossing.  As traffic backs up to the crossing, warning devices do not prevent cars from stopping on the railroad track.  Such blockage is consistent with the reported observations of witnesses.

242. The capacity of the existing crossing is materially less than necessary.  Although aspects of traffic modeling were quite contested, it is clear that current conditions at the crossing jeopardize public safety and that the public interest requires that the crossing be improved.  Particularly in light of CDOT’s prioritization of Highway 85 traffic over 104th Avenue, the undersigned finds, more likely than not, that peak traffic flows will result in queuing across the tracks long before the end of the planned lifetime of the proposed improvements within the range of growth advocated by either party.  Train movements have a dramatic impact upon queuing at the crossing and will continue to do so through future traffic growth.  

c. Improvements
243. The public interest requires that the crossing be modified and improved to protect the health, safety, and welfare of all affected for the projected life of the improved crossing.  Based upon such finding, and as ordered below, the Commission must determine the just and reasonable manner of construction and address cost allocation.  The Commission makes this determination without regard to the manner in which the proceeding commenced. 

244. As previously stated, the touchstone of the Commission’s jurisdiction is to take actions reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted at the crossing of any railroad tracks across any public highway.  However, the fact that proposed modifications affect public safety at a crossing does not end the inquiry.  The Commission must be mindful of the public interest in exercising jurisdiction after considering the cost and consequences of implementing those measures.

245. As has been argued by Commerce City, the City need not gain approval of this Commission to modify the intersection of Highway 85 and 104th Avenue.  The City may, and is, proceeding to construct improvements to the intersection. However, the City must obtain Commission approval in order to modify the existing crossing.

246. The Commission must be mindful of the economic realities in determining necessary safety improvements. A grade separation would most clearly alleviate existing safety concerns at the crossing.  However, the immediate need for safety improvement must be considered in light of the lack of any apparent funding available to effectuate grade separation.  The public interest does not warrant ordering construction of a grade separation in the present circumstances.  There is substantial uncertainty as to cost and to feasibility of a grade separation with the roadway being constructed under the railroad.  Further, no source of available funding is shown.  Such an order would substantially delay remedying current safety concerns while a just and reasonable lesser cost solution may exist by modifying the existing at-grade crossing.

247. Unquestionably, the Application proposes to increase capacity for vehicles west of the crossing at issue by adding additional straight-through traffic lanes, mitigating safety concerns. Aside from grade separation, Commerce City’s proposed roadway maximizes public safety.  Such configuration is substantially more beneficial than introducing lane shifting or compression as was originally considered in Options 1 and 2.  In order to construct the new traffic lanes, as proposed, it is necessary to change the particular point of crossing of the railroad by removing existing rail switch facilities from the expanded roadway.  Having the railroad switch remain in its current location poses unacceptable safety risks for the traveling public as well as railroad personnel accessing and maintaining the facility.

248. In its statement of position, Commerce City requests that the proposal to add 207 feet of track to the north end of the Hazeltine siding be removed from the Application.  Removal will eliminate the concern for the impact to Union Pacific operations of constructing the additional track.  Commerce City requests that the remainder of the Application be approved.
249. Aside from modifications to the north end of the siding, Commerce City’s Application proposes construction affecting other railroad facilities outside the railroad crossing.  Illustratively, without limitation, Union Pacific maintains that an industrial spur will require reconstruction if the south entrance to the Hazeltine siding is relocated as proposed by Commerce City.  Union Pacific opposes the Application in all respects and has not agreed to make modifications to railroad components.  As to all such proposed components outside of the point of crossing, the City failed to demonstrate the components would prevent accidents at the crossing or promote public safety at the crossing.  No such modifications will be approved by this Recommended Decision.

250. Union Pacific urges denial of the Application.  Alternatively, without waiving any objections, that Option 4 be rejected in its entirety and Option 5 be ordered with no cost allocation to Union Pacific.    

251. In light of party positions, the most preferable outcome of the proceeding would be to implement reasonable safety improvements to the at-grade crossing without allocating cost to Union Pacific.  However, that cannot be because it is found above necessary to remove existing switch facilities from the widened crossing.

252. Cost allocation must be determined in light of the surrounding facts and circumstances.  By rule, the Commission has determined that the roadway authority shall pay the cost of the highway improvement (including crossing surface extension) and that the owner of the track pays the cost of track construction and removal.  

253. Minimizing the scope of ordered modifications necessary for improvement of public safety at the crossing, the Commission will not order the manner or extent of modification to railroad facilities outside of the crossing.  Such matters are left to the discretion of the railroad to be implemented at its cost and choosing.

254. As to unique roadway and railroad components, no departure from Commission rules has shown to be warranted or necessary.  However, as applied in this unique circumstance, the two cost allocations potentially overlap as to the crossing surface costs within the existing crossing and highway approach.  

255. Further hearings were held in this matter to specifically address cost allocation issues.  The roadway surface of the existing crossing or approaches were not addressed at hearing by either party.  

256. The railroad elements ordered removed from the new expanded point of crossing area are outside the footprint of the existing crossing.  Because such removal does not require any modification to the existing highway approaches or crossing surface, no costs will be allocated to Union Pacific for any roadway elements.

257. In response to current conditions as well as the clear and direct impact of CDOT’s prioritization of Highway 85 traffic and the findings regarding grade separation above, installation of a queue cutter signal will next be considered.  

258. Mr. Campbell suggested consideration that as traffic growth occurs in the area, the percent allocation to Highway 85 at the intersection of 104th Avenue may further exacerbate conditions at the crossing nearby.

259. The City does not oppose installation of a queue cutter, if warranted.

260. Although a traffic signal appears east of the crossing on 104th Avenue, it would not be installed until such time as signal warrants defined by the MUTCD are met.  No party showed when this is likely to occur.  Due to its proximity to the crossing, the MUTCD provides that signal preemption should be installed within 200 feet of the crossing.  At such time, surrounding facts and circumstances may be reviewed.
261. Ms. Bower also does not necessarily object to installation of a queue cutter, but she does not currently know how they operate.

Mr. Campbell explains that evolution of the MUTCD has led to an increased focus upon coordination as opposed to preemption.  This is consistent with his recommendation that a queue cutter signal be installed for westbound 104th Avenue traffic.  The substantial 

262. distance from the crossing to the intersection of Highway 85 and 104th Avenue complicates preemption because excessive green signal time would be necessary, increasing the likelihood of queuing northbound Highway 85 traffic from the signal to Interstate Highway 76.  The signal would have to remain green to allow vehicles to move clear of the tracks.  Rather than pursue preemption, a queue cutter is designed to prevent traffic from queuing onto the tracks.

263. A queue cutter is a traffic signal installed across the tracks from the stop bar as part of the signalizing the at-grade crossing with gates and flashing lights.  A stop bar is typically located approximately eight feet in front of the gates for vehicles.  A traffic signal is installed with a 40-foot minimum distance required from the stop line to the signal faces.  See Exhibit 28, Exhibit A, and Exhibit C.
264. The queue cutter signal normally remains green until one of two conditions occur.  When a train approaches, this signal changes to red and the flashing lights come on and the gates descend.  Alternatively, a series of detectors is installed in each lane downstream from the queue cutter signal to detect queuing toward the tracks.  When traffic occupies the queue loops, the queue cutter signal changes to red until the queue starts to move.
265. Operation of the signal provides an alternative means to avoid queuing across the tracks despite future traffic growth and prioritization of Highway 85 traffic.  
266. Based upon experience in other parts of the country, Mr. Campbell opines that a reasonable estimate of implementation cost is less than $100,000, and, potentially much less based upon equipment utilized and if installed during roadway construction.  

267. Under the circumstances present, a queue cutter signal promotes safety of the crossing as a reasonable alternative to grade separating the crossing at this time.  Based thereupon, installation of a queue cutter signal will be ordered, with costs to be allocated as addressed in signalization below.  Mr. Campbell’s recommendation that loops and conduit for a future eastbound queue cutter signal be installed during roadway construction will also be adopted in light of the future planned traffic signal for the current Scott Contracting access. 

268. Substantial evidence was presented during hearing as to construction of a second track at the crossing to facilitate Option 5.  The Hazeltine siding would be extended through the crossing, permitting direct access to the Rolla facility.  

269. Based upon the evidence presented, it is found more likely than not that Option 5 would further prevent accidents and promote public safety over Option 4.  However, the undersigned is not convinced that the marginal safety improvement justifies a mandate in this proceeding despite Union Pacific opposition to incurring any cost and past concerns of Commerce City.

270. The siding is currently used to permit an unspecified number of meets and passes.  There is potential for decreasing blockage of the crossing by permitting simultaneous crossings.  

271. Mr. Holtman also explained that train speeds over 104th Avenue could be greater with continuous movement over the Hazeltine siding, if Option 5 was constructed, because the train would not have to occupy the main track and block 104th Avenue during the time a trainman gets off the locomotive, lines the switch, gets back on the locomotive, and then pulls the train into the clear on the rail lead.  Option 5 not only affects public safety, but provides a clear and direct operational benefit to Union Pacific.  The Commission must consider the marginal safety improvements in light of the associated cost.

272. Union Pacific has made it very clear that it is satisfied with current operations and does not agree to contribute any funds to improve safety at the crossing.  Commerce City previously expressed concerns regarding expanding the existing use upon the surrounding community. 

273. Particularly in light of concerns raised, the undersigned is convinced that construction of a second track at the crossing is not necessary to reasonably improve safety of the crossing at this time.  Additionally, such potential improvements are not foreclosed from being considered in a future proceeding.  Thus, the proposed Option 4 roadway improvements will be approved, with necessary railroad modifications, in addition to signalization of the crossing.
274. It has been found above to be necessary that safety appliance signals or devices must be reconstructed and that additional signals or devices be installed.  The final matter to be decided is cost allocation of signalization, including the queue cutter signal addressed above.

275. Many factors impact safety at the crossing, most directly including extent of roadway traffic and railroad utilization of the crossing.  In this instance, prioritization of Highway 85 traffic compounds queuing.  The roadway is being expanded to accommodate current and projected traffic volumes. Railroad switching movements substantially extend blockage of the crossing as compared to through train movements.  
276. Reviewing the constitutional and statutory provisions cited above, no specific criteria guides cost allocation.  While the Commission rules clearly address cost allocation of highway improvement and track construction and removal, they are silent as to allocation of signalization costs.  

277. In Atchison v. Public Utils. Com, supra, the Supreme Court upheld the Commission cost allocation of crossing protection devices at two at-grade crossings.  The Court referenced and compared a 50 percent cost allocation of a grade separation improvement to a railroad.  Atchison v. Public Utils. Com, 190 Colo. 378, 381 (Colo. 1976).  “[A]llocation of costs to a railroad does not abridge due process rights if it is reasonable and fair based on the facts of each particular case.”  Atchison v. Public Utils. Com, 190 Colo. 378, 382 (Colo. 1976).
278. Section “40-4-106(3)(b)(III), C.R.S., and Rule 7207(a), read together, create a rebuttable presumption in favor of a 50-50 cost allocation [for a grade separation] between the railroad and the public authority in interest.”  Decision No. C07-1094, Docket No. 06A-352R, issued December 28, 2007.  

279. Commission rules address factors for consideration of cost allocation in a 
grade-separation:  

(a) 
…. The Commission shall impose allocation of costs in the following manner:

(I)
Except as provided in subparagraph (II) of this paragraph, 50 percent of the cost shall be borne by the railroad corporation or corporations and 50 percent of the cost shall be borne by the State, County, Municipality, or public authority in interest.
(II)
Notwithstanding subparagraph (I) of this paragraph, the Commission may impose a different allocation if demonstrated by evidence of benefit and need. Among other things, the Commission shall consider whether piers or abutments of a roadway overpass hinder the construction of future additional rail lines within the railroad right-of-way and whether the projected life of the overpass structure exceeds the anticipated construction date of the additional rail lines.

(b)
The Commission may determine whether to treat the replacement or realignment of existing grade separations as if there were an at-grade crossing requiring separation. The Commission may determine whether to treat grade separation of roadways on a new alignment as if there were an existing at-grade crossing requiring separation.
Rule 7207, 4 CCR 723-7.
280. In Decision No. C01-1255, Docket No. 01A-146R, issued December 14, 2001, the Commission granted exceptions to a Recommended Decision and applied jurisdiction under § 40-4-106(2)(b), C.R.S.  Two applications were filed to install railroad crossing protection devices at two at-grade railroad crossings in Delta County.  At hearing, all parties agreed to construction of new railroad crossing protection devices at one crossing and upgraded protection devices at the second crossing.  Contrary to the party positions at hearing, the Recommended Decision accepted a Union Pacific recommendation to require installation of a different type of circuitry.  Decision No. R01-739, Docket No. 01A-146R,  issued July 19, 2001.  The nominal additional cost was part of the contested cost allocation:

N.
Whenever the Commission orders the installation of railroad crossing protection devices it is required to determine how the cost of such installation is to be paid and allocated between the involved railroad corporation, the political subdivision in which the crossing is located, and the State’s crossing protection fund.  See, § 40-4-106(2)(b), C.R.S.  In determining the portion of cost to be borne by the railroad, the statute requires that consideration be given to the benefit, if any, accruing to the railroad from the subject improvements (with a minimum contribution from the railroad of 20 percent of the cost).  Although the statute speaks in terms of benefits to the railroad, reported cases indicate that consideration should also be given to benefits derived by the political subdivision in which the crossing is located when determining the improvement cost allocation.  See, Atchison, Topeka & Santa Fe Railway Company v. PUC, 763 P.2d 1037 (Colo. 1988) (In enacting the statute the General Assembly “demanded that the Commission give separate and equal weight to the benefits and responsibilities that flow to the affected railroads and the public authorities from construction of a project such as the viaduct”).  (Emphasis added.) 

Decision No. R01-739 at ¶N.

281. Railroad benefits were illustratively cited to include, among other things, reducing costs and liability that might result from auto/train collisions and the cost of associated train delays.  Road authority benefits were illustratively cited to include improving warning provided to the motoring public, reducing the potential for accidents.  Indirect public economic benefits of development leading to the improvements were also noted.  The relative benefits to be derived from particular crossing improvements were considered, rather than agreements regarding other crossings beyond the scope of the proceeding.  The ALJ concluded that the road authorities and Union Pacific benefitted equally from safety improvements and allocated 25 percent to each with the remaining 50 percent from the Crossing Protection Fund.  Decision No. R01-739.

282. On exception, parties argued that the cost allocation included in the Application should be granted.  The Commission cited § 40-4-106(2)(b), C.R.S., which “addresses the manner in which the Commission shall divide the costs of any railroad safety devices authorized by the Commission.”  Decision No. C01-1255 at 6.  The Commission went on to summarize that “this section dictates that the Commission consider any benefit which will accrue to the railroad because of the safety improvements, though it does not mandate that ‘benefit’ be the only criterion for allocating costs to the railroad, and it similarly does not define any parameters for allocating costs to the other parties.”  Decision No. C01-1255 at 7.  See § 40-4-106(2)(b), C.R.S.
283. Exceptions arguing that the ALJ incorrectly applied 
subsection 40-4-106(3)(b)(III), C.R.S., which applies specifically to grade separation projects, instead of subsection 40-4-106(2)(b), C.R.S., which applies to all railroad crossing safety improvements, was explicitly rejected.  It was pointed out that subsection (2)(b) “does not specify how to allocate the portions to the other involved parties, and it does not prohibit us from also considering the benefits accruing to those parties.”  Decision No. C01-1255 at 6-7.  Although the Commission agreed with the ALJ’s application of the statute, it modified cost allocation on other grounds.  The Commission preferred the objective analysis offered by Staff of the Public Utilities Commission based upon the relative probability of a collision occurring to the analysis performed by the ALJ.

284. In Decision No. C08-1281, Docket No. 08A-439R, issued December 16, 2008, the Commission exercised jurisdiction under §§ 40-4-106(2)(a) and (3)(a), C.R.S., to grant closure of at-grade crossings.  Parties were explicitly advised that further orders might be necessary as to cost allocation if agreement was not reached; however, no factors were addressed. 

285. No party offers reasonable criteria for cost allocation.  The past preference for objective analysis to support cost allocation will be continued based upon the best evidence available in the proceeding.  

286. In this case, the need for safety improvements is predominantly related to growth in vehicular traffic.  However, the benefits inure to the railroad as well because the tracks now cross a major arterial roadway.  Also, the best evidence in the case relates to the traffic growth.  Consistent with prior application by the Commission, signalization costs will be allocated in proportion to the change in probability of a collision occurring at the improved crossing caused by the projected growth in traffic, holding all other inputs constant.

287. Two computer models were addressed during hearing: the Web Based Accident Prediction System and the Federal Railroad Administration GradeDec model.  Both models use the U.S. Department of Transportation Accident Prediction Model (Model) to predict the likelihood of a collision occurring at a crossing over a given period of time given the conditions at a crossing.  

288. The Model will be used to calculate existing and future predicted accidents at 104th Avenue based on the future proposed conditions of four travel lanes; active warning equipment consisting of flashing light, gates, and bells; existing train volumes; and existing and future traffic volumes.  

289. Because of the Commission’s focus upon traffic conditions at the particular crossing, request to consider growth over a broader geographic region will not be adopted.

290. The traffic volume of 12,550 vehicles per day found in Jacobs’ August 2009 traffic study will be the 2009 baseline for existing traffic volume in the Model.  See Exhibit KK.  The future traffic volume is based on a 20-year planning horizon determined by applying a growth factor to the 12,550 traffic volume.  A growth factor of 2.92 percent per year was used to calculate a 20-year planning horizon traffic volume of 23,640 vehicles per day.  

291. To determine the growth rate, all of the various traffic volumes in all of the studies provided were considered.  Growth rates were calculated based on those volumes.  These calculated growth rates and the 4.33 percent DRCOG growth rate based on the Union Pacific 2011 traffic counts and DRCOG 2035 traffic volumes were averaged to provide the 2.92 percent growth rate.  

292. The 14.81 percent growth rate provided by the Union Pacific was discarded as an unreliable outlier.  This rate was determined based on traffic counts taken in 2011, after the Application was submitted and during the time period that detour traffic volumes affected a shift in driver travel routes with the new construction on 104th Avenue that has occurred to the east of the subject crossing.  Reasonable inferences of the remaining growth rates in the area of the crossing provide a range of 1.39 percent to 3.66 percent over the period of 2000 to 2009.  Given that growth in the area of the subject crossing appears to have been fairly steady over a nine-year period, a 14.81 percent growth rate during a period of time where building permits have been in decline is not credible.  The 4.33 percent growth rate was included in the average as a means of representing the potential traffic shifts that have occurred in the area given the widening of 104th Avenue to the east of the subject crossing.  

293. Based upon the foregoing inputs, the predicted probability of a collision occurring at the 104th Avenue crossing with existing traffic volumes of 12,550 vehicles per day is 0.0234.  Modifying the inputs only based upon 23,640 predicted future vehicles, the probability of a collision increases to 0.0412.  The change in volumes represents a 76 percent increase in probable collisions due to the increase in traffic volumes.  Twenty-four percent of the signalization cost will be allocated to the railroad.  There being no available funding in the Highway-Rail Crossing Signalization Fund, the remaining 76 percent must be allocated to Commerce City.

IV. CONCLUSIONS
294. “[T]he General Assembly has, beginning with its enactment of the original version of section 40-4-106 in 1913, sought to make the matter of railroad safety at railroad-highway grade crossings a matter of state-wide concern subject to the regulatory control of the PUC.” Denver & R. G. W. R. Co. v. Denver, 673 P.2d 354, 359 (Colo. 1983) (footnotes omitted). 

295. The public interest requires that the current at-grade crossing be modified and improved to protect the health, safety, and welfare of all affected for the projected life of the improved crossing. Safety appliance signals or devices must be reconstructed and additional signals or devices will be installed.

296. The roadway shall be improved in accordance with Option 4.

297. No party showed that modification of railroad facilities outside of the crossing at issue is necessary to reasonably improve safety of the crossing at this time.  The undersigned also notes that such potential further improvements are not foreclosed from being considered in a future proceeding.  

298. As to unique roadway and railroad components, no departure from Commission rules has shown to be warranted or necessary.  

299. Commerce City is allocated the unique cost of the highway improvement, including the highway approaches and the initial cost of the necessary crossing surface extension.

300. Union Pacific is allocated the cost of the track construction or removal.  Should Union Pacific choose to reinstall a south switch to the Hazeltine siding, it may do so outside of the crossing at its election and expense.

301. A queue cutter signal shall be constructed for westbound traffic on 104th Avenue.  The cost will be allocated in as part of the signalization cost.  

302. A second track at the crossing will not be ordered at this time.

303. Twenty-four percent of the signalization cost will be allocated to Union Pacific with the remaining 76 percent being allocated to Commerce City.  

304. No cost will be allocated to CDOT.

V. ORDER

A. The Commission Orders That:

1. The above-captioned Application for authority to widen the roadway and crossing; install pedestrian sidewalks; remove existing flashers and gates and install new approach gates, raised medians, and flashers; remove the switch for the south end of the Hazeltine siding from the expanded roadway; install a queue cutter for westbound traffic; and install loops and conduit to accommodate a future eastbound queue cutter at the crossing of the Union Pacific Railroad Company (Union Pacific) track on State Highway 44 in the City of Commerce City, Adams County, Colorado (Commerce City) is granted in part, consistent with the discussion above. 
2. Commerce City's request to amend the requested relief not to propose adding 207 feet of track to the north end of the Hazeltine siding is granted.
3. Requests are denied for an order of the Commission requiring modification of railroad facilities outside the scope of the expanded railroad crossing approved by this Recommended Decision.
4. Commerce City is allocated the cost of the highway improvement, including the highway approaches and the initial cost of the necessary crossing surface extension.

5. Union Pacific is allocated the unique cost of the track construction or removal.

6. Twenty-four percent of the total signalization cost will be allocated to the railroad with the remaining 76 percent being allocated to Commerce City.  

7. No cost will be allocated to the Colorado Department of Transportation.

8. Signalization at the crossing shall include a queue cutter signal for westbound traffic on 104th Avenue at the crossing and installation of loops and conduit to accommodate a future eastbound queue cutter. 
9. Union Pacific shall file a cost estimate for the crossing surface work and the crossing signal work and necessary interconnection to the queue cutter signal for the ordered improvements by July 31, 2012.

10. Commerce City shall file construction plans and a cost estimate for the ordered queue cutter signal installation by July 31, 2012.

11. Commerce City shall maintain, at its expense, the advance warning signs, roadway approaches, pavement markings, sidewalks, and queue cutter signals (including interconnection) pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

12. Union Pacific shall maintain the new crossing signals in addition to their track, ties, and appurtenances at its expense pursuant to Rule 4 CCR 723-7-7211(a).

13. Commerce City shall file a copy of the signed Construction and Maintenance Agreement by September 30, 2012.  Construction of improvements shall not to begin until the agreement has been filed with the Commission.

14. Commerce City shall inform the Commission in writing when all of the necessary work at the crossing, switch removal, and queue cutter signal installation is complete and operational within ten days of completion.  The Commission will expect this letter by December 31, 2012.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

15. Union Pacific is required to file a copy of the updated U.S. Department of Transportation National Inventory crossing inventory form showing the updated information for the crossing by December 31, 2012.

16. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

17. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

18. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge




� Contrary to some legal argument presented in this matter, the Commission is no longer purely a creature of statute.  Article XXV was added to the Colorado Constitution in 1955.


� 1965 Perm. Supp., C.R.S. 1963, 115-4-6(2)(b).


� Phase 3B will add a second eastbound through lane on 104th Avenue from the west approach to Highway 85 to the east project limits, including the crossing at issue.


� Phase 3C extends the second through lane on 104th Avenue through the U.S. 85 intersection.


� The full Build-Out scenario includes a third through lane in each direction on 104th Avenue from the Union Pacific railroad tracks to Belle Creek Boulevard west of Highway 85.


� After the admission of testimony regarding construction variation from drawings filed with the Application without objection, Exhibit 31 was admitted over Union Pacific objection for failure to disclose the exhibit.  The exhibit demonstrates the prior testimony as to what Commerce City was actually constructing.  Notably, the left-turn pocket is depicted to be approximately 300 feet in plans filed with the Application whereas an approximate 500-foot left-turn pocket is being constructed.


� Union Pacific notes the same concerns for the north end of the siding because the proposed construction is within an existing control point.


� It is also noteworthy that Union Pacific had an opportunity to conduct discovery and failed to reveal this change.


� Traffic counts on Highway 85 were not addressed in terms of projected growth.
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