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I. STATEMENT 
1. Pursuant to Decision No. R12-0217-I issued on February 29, 2012, a procedural conference was convened in this matter on April 5, 2012.  Union Telephone Company (Applicant), Intervenors Trial Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) all appeared through their respective counsel.

2. As requested by the undersigned administrative law judge (ALJ), each of the parties submitted a written briefing on certain questions posed in Decision No. R12-0217-I.  In addition, the parties filed a Stipulated Motion for the Setting of a Scheduling Order (Joint Motion) prior to the procedural conference.

II. Discussion

A. Procedural Schedule and Hearing Dates

3. The Joint Motion set forth the following proposal for the schedule in this proceeding on remand from the Commission:

a) Deadline for Applicant to file Direct Testimony:  April 23, 2012

b) Deadline for Intervenors Staff and OCC to file Answer Testimony:  
May 23, 2012

c) Deadline for Applicant to file Rebuttal Testimony:  June 4, 2012

d) Deadline for Intervenors to file Cross-Answer Testimony:  June 4, 2012

e) Deadline for the filing of Dispositive Motions, if any:  June 11, 2012

f) Dates for Hearing in the Commission’s Offices:  June 18-19, 2012

g) Deadline to file post-hearing Statements of Position:  July 9, 2012.

4. The parties further stipulated to modify the Commission’s discovery rules (Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1405).  Discovery in this proceeding will be conducted as follows:  the deadline for propounding discovery regarding Direct Testimony shall be May 23, 2012; the deadline for propounding discovery regarding Answer Testimony shall be June 4, 2012; the deadline for propounding discovery regarding Rebuttal or Cross-Answer Testimony shall be June 11, 2012.  Response time for answering discovery propounded regarding Direct and/or Answer Testimony shall be ten days.  Response time for answering discovery propounded regarding Rebuttal and/or Cross-Answer Testimony shall be seven days.  No party shall propound more than 50 discovery requests related to each round of testimony unless, for good cause shown, additional requests are permitted by the Commission.  No party shall propound more than 30 discovery requests related to matters that were already considered in Decision No. R10-1264 issued on November 23, 2010, following the original hearing in this proceeding.

5. The ALJ discussed these proposals with the parties at the procedural conference and confirmed the availability of Commission facilities for a hearing on the dates requested.  The Stipulated Motion will be granted and litigation in this Docket, including the scheduling of a hearing, will proceed according to the provisions set forth in Paragraphs No. 3 and No. 4 above. 

B. Scope of Hearing

6. The scope of this proceeding on remand is affected by the Commission’s Remand Order (C11-0441 issued on April 26, 2011) and to a lesser extent by the issuance of Order No. 11-161 by the Federal Communications Commission on November 18, 2011 (FCC 11-161).

7. Following the Commission’s remand, ALJ Dale Isley set forth what he interpreted to be the scope of the proceedings going forward in Decision No. R11-1384-I, issued on December 21, 2011.  ALJ Isley made that Interim Order immediately appealable to the Commission and OCC filed exceptions to Decision No. R11-1384-I on January 11, 2012.  Applicant filed its response to OCC’s exceptions on January 25, 2012.

8. Pursuant to Decision No. C12-0196, issued on February 24, 2012, the Commission declined to take up the issues raised by OCC on exceptions.  The Commission concluded that fully litigating OCC’s interlocutory appeal would impose delay and that OCC had not demonstrated that the issues raised on exception should be considered before further proceedings on remand.
9. In Decision No. R12-0217-I, the ALJ invited the parties to brief their views on the impact of FCC 11-161 on the remanded proceeding here.  While the parties agreed that
FCC 11-161 does affect the application and the scope of the litigation, they did not agree on the nature and extent of such impact.

10. After fully considering the briefings of the parties, their presentations at the procedural conference, and the views of the Commission’s Advisory Staff, the ALJ finds that FCC 11-161 does impact the consideration of this application.  FCC 11-161 has superseded the FCC Interim Cap Order considered in Decision No. C11-0441.  Among the changes engendered by FCC 11-161 are the creation of the Connect America Fund, the elimination of the “identical support rule,” and establishment of an auction process whereby wireless Eligible Telecommunications Carrier (ETC) providers may apply for support beginning in September, 2012.  Additionally, while FCC 11-161 does not eliminate the public interest analysis related to applications for ETC status, it states a new requirement that ETCs must offer broadband data services in addition to voice services and that the public interest analysis required for ETC applicants should include consideration of their broadband offerings.

11. The ALJ finds that the public interest analysis required under the Remand Order and FCC 11-161 should not apply to those areas of Applicant’s proposed service territory that do not meet the criteria of the “discretionary” category discussed in the Remand Order.
  The Commission found that “a remand with respect to the ‘discretionary’ areas within Union’s proposed service territory is necessary.”  Decision No. C11-0441 at Paragraph No. 24.  No remand was ordered for the non-discretionary areas and the Commission directed the ALJ to grant the application as to designated service areas that do not fall into the “discretionary” category.
  Any attempt to impose a public interest analysis for such non-discretionary areas constitutes an impermissible collateral attack on Decision No. C11-0441.  Accordingly, the scope of the proceedings going forward will not include evidence or analysis of public interest as it relates to non-discretionary service areas.
12. The ALJ finds good cause to adopt the scope of the reopened/remanded proceedings set forth by ALJ Isley in Paragraph No. 27 of Decision No. R11-1384-I with the acknowledgement that the public interest analysis for “discretionary” areas must now account for the impact of FCC 11-161 as discussed in Paragraph No. 10, above.
C. Wireless Subsidiary

13. In the course of the procedural conference and in their briefs submitted beforehand, Staff and the OCC urged that Applicant be required to form a wireless subsidiary prior to any portion of the application being granted.  This argument directly contradicts the language of the Remand Order which permits Applicant to demonstrate compliance with the requirement of forming a wireless subsidiary within 90 days after the ETC designation is effectively granted.

14. The ALJ can only assume that these matters were fully argued on exception to Decision No. R10-1264 and considered when the Commission issued Decision No. C11-0441.  The Commission made specific note of and agreed with the concerns expressed by the OCC and Staff related to the need for a wireless subsidiary.  The Commission determined that demonstrated compliance within 90 days after the effective grant of ETC status was appropriate on the record presented.  For the ALJ to overrule the Commission on the timing of this condition, Staff and the OCC would have to elicit significant evidence of changed factual circumstances or legal standards.  The ALJ finds no such compelling justification at present.
III. ORDER
A. It Is Ordered That:

1. A hearing in this matter will be convened as follows:

DATE:
June 18, 2012

TIME
8:30 a.m.

PLACE:
Commission Hearing Room

1560 Broadway, Second Floor

Denver, Colorado

2. The Stipulated Motion for the Setting of a Scheduling Order Following Remand is granted as follows: Pre-hearing procedure and post-hearing briefing shall conform to the schedule set forth in Paragraph No. 3, above.  Pre-hearing discovery practice shall conform to the Commission’s Rules of Practice and Procedure as modified by the provisions of Paragraph No. 4, above.  

3. The scope of the proceedings shall conform to the discussion and conclusions set forth in Paragraphs No. 10, No. 11, and No. 12, above.
4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge




�  The boundaries of which were delineated in Revised Appendix I of Decision No. R11-1015-I, issued on September 21, 2011.


�  The Commission’s directive that the ALJ grant the application for non-discretionary areas includes the phrase “subject to the conditions discussed below.”  In a subsequent paragraph, Decision No. C11-0441 did impose the formation of a wireless subsidiary by Applicant as a condition of being granted ETC designation.
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