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I. statement

1. Tour de Brews, LLC (Applicant), initiated the captioned proceeding on August 11, 2011, by filing an application seeking a Certificate of Public Convenience and Necessity (CPCN) to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).

2. On August 15, 2011, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in sightseeing service 

between all points within the city limits of Durango, Colorado.  

RESTRICTION:

This application is restricted to the use of one vehicle.

3. On August 19, 2011, the Commission issued a letter to Applicant detailing deficiencies in the Application.  On August 25, 2011, Applicant made a supplemental filing, including two confidential filings, to address the substance of the deficiency letter.

4. On September 13, 2011, Durango Transportation, Inc. (DTI), and Mesa Verde Tours LLC (MVT), filed a joint Petition to Intervene through counsel.
  The filing included a copy of Commission Certificate No. 14196 issued to DTI, and Certificate No. L14196 issued to MVT.  The filing also included a preliminary list of witnesses and exhibits for the two Intervenors.

5. On September 21, 2011, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

6. Pursuant to Decision No. R11-1085-I, issued on October 7, 2011, Applicant was advised of the Commission’s rules regarding the necessity of attorney representation for limited liability companies.  By the same order, the parties were directed to confer regarding availability for an evidentiary hearing in Durango, Colorado, and to make disclosures related to the evidence they expected to present at hearing.

7. On October 24, 2011, Applicant entered an appearance through counsel.

8. Based on the input provided to the ALJ by the parties, a hearing was scheduled on January 12, 2012, in Durango.

9. At the appointed time and place, the ALJ convened the evidentiary hearing on January 12, 2012.  Applicant appeared through its counsel, Mr. James Casey.  Intervenors appeared jointly through their counsel, Mr. Patrick Sheeran.  Applicant presented the testimony of witnesses Robert Payton,
 Arthur Olson,
 Cristin Salaz,
 and Eugene Salaz.
  

Hearing Exhibits No. 1 through No. 36 were offered and admitted.
  At the conclusion of the evidence counsel for Applicant and Intervenors each made an oral closing statement at which point the ALJ took the matter under advisement.

10. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. Findings of Fact

11. Mr. and Ms. Salaz are married and have resided in the Durango area for 11 and 21 years respectively.  They are the sole members of Applicant which they formed in July, 2010, for the purpose of eventually providing tours within Durango.

12. Applicant is a limited liability company organized in Colorado and currently in good standing with the office of the Secretary of State.

13. Applicant seeks Commission authority as a call-and-demand sightseeing service to provide tours to four breweries in the Durango area.  The geographic scope of the application is defined by the city limits of Durango.

14. Applicant’s operation would provide one tour per day, Monday through Saturday.  Tours would commence between 3:00 p.m. and 4:00 p.m. in the afternoon and last approximately four hours.  The tour would include beer tasting at each of the four breweries and a serving of appetizers at one of the stops.

15. Initially, Mr. and Ms. Salaz do not contemplate hiring any other employees.  Ms. Salaz would be responsible for bookkeeping and administrative duties for Applicant, while Mr. Salaz would have primary responsibility for marketing and promotions.  
Mr. and Ms. Salaz would share driving duties.

16. Applicant has acquired a 1979 model Volkswagen bus as the sole means of providing the proposed service.  The vehicle can accommodate six passengers in addition to the driver.

17. Applicant operated a test-run of its tour package as well as two paid tours in the June through July, 2011, timeframe.  Subsequently, Mr. and Ms. Salaz were contacted by a representative of the Commission and advised of the legal requirement of Commission authority as a motor carrier for hire.  Applicant provided no additional tours pending the filing and resolution of its application.

18. Intervenor DTI has held Commission authority as a common carrier for many years.  DTI operates taxi, call-and-demand limousine, and charter services in a wide area of southwestern Colorado that includes Durango and La Plata County.

19. In 2006, DTI transferred its call-and-demand sightseeing authority to MVT.  MVT continues to operate under this authority which includes territory within the city limits of Durango as well as La Plata and Montezuma Counties.
  The vast majority of MVT’s sightseeing tours have Mesa Verde National Park as their principal destination.

20. In approximately September, 2010, Mr. Payton proposed that MVT operate a sightseeing tour between breweries in Durango.  MVT operated brewery tours thereafter with two times scheduled per week as well as the ability to operate other tours according to demand. As of the date of the hearing, brewery tours represented approximately 1 to 2 percent of MVT’s revenue operation.

21. MVT advertises brewery tours within the city limits of Durango on fliers and the internet.

22. Mr. and Ms. Salaz detailed Applicant’s marketing plans that also included internet offerings and use of Mr. Salaz’s extensive contacts in the hospitality, restaurant, and entertainment industries in Durango.

23. Applicant submitted three letters of support for the application.  Hearing Exhibit No. 12 is a letter written by Ms. Salaz that highlights the fact that having a safe, reliable means of transportation between breweries in Durango serves the public interest.  Hearing Exhibit No. 13 was written by James D. Callahan who identifies himself as a good friend of Mr. and Ms. Salaz.  Mr. Callahan addresses Applicant’s efforts to comply with the Commission’s regulation of motor carriers and emphasizes the safety and convenience of having brewery tours in Durango.  Hearing Exhibit No. 14 was written by various employees at the Ska Brewery in Durango.  That letter endorses the concept of the brewery tours proposed by Applicant and represents that, “[a]t this time Tour de Brews, LLC is the only company that offers daily tasting tours. … There is no other transportation company that offers this type of service[.]”

24. The last referenced statement from Hearing Exhibit No. 14 is the only evidence in the record to the effect that the brewery tours offered by MVT may not be adequate to meet the public convenience and necessity.  However, this statement was admitted as administrative hearsay and those who signed it were not available for cross-examination.  As an initial matter, the statement is not entirely correct in that Applicant is not now offering daily tasting tours.  Additionally, the testimony and exhibits
 offered by Mr. Payton contradict the assertions in Hearing Exhibit No. 14.  As Mr. Payton’s evidence was live and subject to cross-examination by Applicant’s counsel, it is entitled to greater weight.  Accordingly, the ALJ finds that MVT has the authority to operate and does in fact operate brewery tours in Durango sufficient to meet the public need.

III. Discussion and Conclusions

25. As the proponent of Commission orders in this proceeding, Applicant bears the burden of proof pursuant to Rules of Practice and Procedure, 4 Code of Colorado Regulations, 723-1-1500.  In order to prevail, Applicant must establish the prerequisites of a CPCN by a preponderance of evidence

26. The legal standard governing this Application for common carrier authority, is that of regulated monopoly.  Section 40-10.1-203, C.R.S.; Vail Valley and High Mountain Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994).

27. Under the doctrine of regulated monopoly, an applicant for common carrier authority has the heavy burden of proving by substantial and competent evidence:  (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Public Utilities Commission, 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.
  RAM Broadcasting v. Public Utilities Commission, 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Public Utilities Commission, 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued CPCN.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  
28. As to substantial inadequacy, the test is not perfection.  Ephraim Freightways, Inc., 151 Colo. at 603, 380 P.2d at 232.  When a common carrier renders service to a number of customers within a specific geographic area, it is expected that some dissatisfaction will arise and that some legitimate complaints will result.  Thus, a general pattern of inadequate service must be established in order to demonstrate substantial inadequacy.  Isolated incidents of dissatisfaction are not sufficient.  

29. Before issuing a certificate authorizing common carrier services, the Commission is required to make a finding that “the present or future public convenience and necessity requires or will require such operation.”  § 40-10-104, C.R.S. (emphasis added).  See also, 
§ 40-10-105(1), C.R.S. (the Commission is empowered to issue certificate to motor vehicle carrier as, in its judgment, the public convenience and necessity may require).  Thus, it is the public’s need for transportation service that is paramount, not the private needs of a particular party.

30. With these criteria in mind the ALJ concludes that Applicant did not meet its burden of proving that the public interest warrants issuance of a CPCN to Applicant.  The competent evidence of record fails to establish an unmet need for transportation services in the proposed service area, or that existing carrier service within the scope of the application is substantially inadequate.

31. Applicant presented much evidence to suggest that Mr. and Ms. Salaz were likely the first to act on the concept of providing brewery tours in Durango.  Unfortunately, that evidence does not establish that Applicant is entitled to the authority it seeks.  Even if MVT developed its brewery tour offering later in time, the fact that such tours are available coupled with the failure of Applicant to demonstrate that MVT’s service is inadequate by the most persuasive evidence is more significant under the legal standard of regulated monopoly.

32. Mr. and Ms. Salaz were extremely credible witnesses who demonstrated a passion and a commitment for the operation proposed in the application.  Unfortunately, Applicant’s failure to sustain its burden on the key issue of the inadequacy of existing service leads the ALJ to conclude that the application be denied.  For this reason, this analysis need not address the extent to which Applicant established its operational, managerial, and financial fitness; or the nature and extent of any pecuniary harm to Intervenors that might be caused by the proposed operation.

33. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. For the reasons stated above, the application of Tour de Brews, LLC, for a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire is denied.

2. Docket No. 11A-669CP is now closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge




�  DTI and MVT shall be referenced collectively as “Intervenors.”


�  Mr. Payton is a member of MAAP Enterprises, LLC, doing business as Mesa Verde Tours.


�  Mr. Olson is the principal stockholder in DTI.


�  Ms. Salaz is a member of Applicant.


�  Mr. Salaz is a member of Applicant.


�  Hearing Exhibits No. 12 through No. 14 were admitted as administrative hearsay.


�  Certificate No. L14196 grants MVT authority to operate sightseeing service between all points within a 100-mile radius of the intersection of U.S. Highways No. 160 and No. 550 in Durango, Colorado.


�  For example, Hearing Exhibit No. 6 reflecting actual bookings for MVT brewery tours and Hearing Exhibit No. 8 which is a marketing brochure for MVT brewery tours.


�  These criteria are also included in 4 CCR 723-6-6203(a)(X).
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