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I. statement

1. Blue River Shuttles, LLC (Applicant), initiated the captioned proceeding on October 11, 2011, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  The application included a Certificate of Good Standing from the Colorado Secretary of State as an attachment and was later supplemented with the filing of letters of support.

2. The scope of the application was clarified by the filing of an amendment on October 21, 2011, by Applicant.

3. On October 24, 2011, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed.

4. On October 28, 2011, Rainbows, Inc., doing business as 453-TAXI, (Rainbows or Intervenor) filed its Intervention through its president, Mr. David D. Hirschhorn.  The Rainbows Intervention attached a copy of Commission Certificate No. 54842.

5. On November 30, 2011, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

6. Pursuant to Decision No. R12-0069-I, issued on January 20, 2012, the parties were ordered to take certain actions related to establishing a procedural schedule and demonstrating compliance with the Commission’s Rules of Practice and Procedure.  4 Code of Colorado Regulations (CCR) 723-1.

7. For its part, Applicant was ordered to make a filing either establishing its status as a closely-held entity or, alternatively, entering an appearance through counsel.  The deadline to do so was February 7, 2012.  Additionally, Applicant was ordered file a disclosure of the witnesses and exhibits Applicant intended to present at hearing in this matter.  Lastly, Applicant was ordered to confer with Intervenor and then advise the availability of the parties for hearing. The deadline for these last two actions was February 10, 2012.  

8. Applicant performed none of the tasks described in Paragraph No. 7.

9. Pursuant to Decision No. R12-0218-I, issued on February 29, 2012, Applicant was ordered to demonstrate good cause for having failed to take the actions ordered by the ALJ.  This filing was due on or before March 12, 2012.  Decision No. R12-0218-I also explained that pursuant to 4 CCR 723-1-1500, Applicant bears the burden of going forward in this proceeding and that the consequence for complying with the order to show cause would be a dismissal of the application.

10. As of the date of this Order, Applicant has made no filing in compliance with Decision No. R12-0218-I.

II. Discussion and Conclusion

11. The requirements of legal representation before the Commission are set forth in 4 CCR 723-1-1201, and were explained in more detail in Decision No. R12-0069-I.  Applicant has identified itself as a limited liability company, and there is no indication that 
Mr. Eric Munden, who executed the application, is a licensed attorney in Colorado.  

12. The provisions related to legal representation in the prior orders were calculated to clarify and resolve Applicant’s legal status in advance of the hearing.  If this inquiry were postponed to the time of the hearing and Applicant was found to require representation by an attorney, the status of Applicant’s filings would be in doubt, and (in the best case for Applicant) the evidentiary hearing would need to be postponed to allow Applicant to retain counsel.  Such an outcome would represent a gross misapplication of the Commission’s resources and unfairly impose delay and additional costs on the Intervenor, especially as venue for the hearing in this matter was requested for Fairplay in Park County.

13. Pursuant to 4 CCR 723-1-1405(e), Applicant was bound to file and serve its list of witnesses and copies of exhibits to be presented at hearing within ten days after the conclusion of the notice period.  The notice period in this Docket closed on November 23, 2010.  

14. On January 20, 2011, Applicant was given another opportunity to file and serve its disclosures.  Decision No. R12-0069-I mandated such filing on or before February 10, 2012.  The decision advised all parties that no witness testimony or documentary exhibit would be accepted in evidence in a party’s direct case unless disclosed beforehand.  As noted above, Applicant has never filed a disclosure of witnesses and/or exhibits.

15. The ALJ finds that Applicant’s failure to provide notice of the evidence it intends to present at hearing violates the letter and the purpose of Rule 1405(e) and unfairly prejudices the ability of Intervenor to prepare for hearing.  
16. In addition, the ALJ finds good cause to enforce the provisions of Decision No. R12-0069-I against Applicant, effectively barring it from presenting witness testimony or documentary evidence at hearing.  As the proponent of a Commission order conferring the authority sought in the application, Applicant bears the burden of proof at hearing.  4 CCR 
723-1-1500.  It is inconceivable that Applicant can sustain this burden without supporting evidence.  Therefore, conducting a hearing, as requested, in Fairplay, Park County, would waste the resources of the Commission and the parties alike.
17. The ALJ also finds that Applicant’s conduct demonstrates a disregard for the Commission’s authority and processes.  Applicant is seeking permission to operate a common carrier transportation service.  If granted, Applicant must comply with important Commission rules regarding safety and financial responsibility.  In its application, Applicant attested that it would operate in accordance with the Commission’s Rules Regulating Transportation by Motor Vehicle.  However, Applicant’s subsequent unwillingness to heed the clearly stated directives of the Commission set forth in the Rules and multiple orders in this Docket renders that attestation questionable.
18. In presiding over this Docket, the ALJ is responsible to ensure that the Commission’s Rules and processes are followed to attain a result that is legally appropriate and fair to the parties.  Throughout this Docket, Applicant has been fairly apprised of the requirements imposed under these Rules as well as the potential consequences for ignoring them.  Applicant has not complied with these requirements or communicated any reason, such as a need for additional time, for its failures.  Most recently, Applicant was ordered to show cause for its repeated noncompliance and demonstrate why its application should not be dismissed.  It chose not to do so.  This disregard has effectively undermined the process to the point where the ALJ finds good cause for dismissing the application without prejudice.
19. This result preserves Applicant’s ability to re-file its application with the benefit of understanding the process and the Commission’s expectation that the process be followed.  It also permits all parties a fresh opportunity to discover facts and prepare their cases in such a way that all will have a full and fair hearing if and when that time comes.  Accordingly, the application will be dismissed without prejudice.
20. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The application of Blue River Shuttles, LLC, is dismissed without prejudice.

2. Docket No. 11A-823CP is closed and all scheduled proceedings are vacated.  
3. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
4. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge
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