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I. statement

1. On February 6, 2012, Petitioner Eric J. Graham (Mr. Graham) filed a Petition for Waiver/Variance of Safety Regulations – Driver (Petition).  Specifically, the Petition seeks a waiver of 49 Code of Federal Regulations (CFR) Part 396.41(b)(10) (eyesight) as incorporated by Commission Rule 6102(a), Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6-6102(a).
2. On February 8, 2012, Staff of the Commission (Staff) filed and mailed a deficiency letter to Mr. Graham requesting further information related to his petition.  On February 13, 2012, Mr. Graham made a supplemental filing with the Commission in response to Staff’s letter.

3. On February 15, 2012, the Petition was assigned to the undersigned Administrative Law Judge (ALJ) for disposition by minute order of the Commission.
4. Pursuant to Decision No. R12-0202-I, issued on February 24, 2012, the ALJ convened the evidentiary hearing on March 1, 2012.  Mr. Graham testified in support of the waiver.  The ALJ took administrative notice of the Petition and its attachments as reflected in the Commission’s official file in this docket.  Mr. Graham offered no other documents at the time of hearing.

5. At the conclusion of the hearing, the ALJ took the matter under advisement.
6. Pursuant to § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record of the hearing and a written recommended decision in this matter.  
II. findings of fact and conclusions of law
7. Petitioner seeks a waiver of 49 CFR Part 396.41(b)(10) (eyesight) as incorporated by Commission Rule.  4 CCR 723-6-6102(a).  
8. Rule 49 CFR 391.41(b)(10) provides that a person is physically qualified to drive a commercial vehicle if that person

[h]as distant visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or visual acuity separately corrected to 20/40 (Snellen) or better with corrective lenses, [has] distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective lenses, [has] field of vision of at least 70° in the horizontal Meridian in each eye, and [has] the ability to recognize the colors of traffic signals and devices showing standard red, green, and amber[.]

9. Mr. Graham has a condition described as refractive amblyopia that affects vision in his left eye.  He has not suffered any injury to his left eye, but the vision in his left eye is very blurry.  In addition, his eyes do not focus on the same point resulting in double vision even if he wears a corrective lens for his left eye.

10. As an attachment to the Petition, Mr. Graham submitted two Medical Examination Reports for Commercial Driver Fitness Determination (Medical Examination Reports) dated January 30, 2012, and issued pursuant to 49 CFR § 391.43.  The Medical Examination Reports indicate that Mr. Graham meets all requirements except those associated with visual acuity in his left eye and binocular acuity.
  Due to the condition of his left eye, Mr. Graham is functionally monocular.  The Medical Examination Report notes that Mr. Graham's horizontal field of vision is within acceptable limits, and that he can distinguish and recognize color.  The medical examiner's certificate accompanying the Medical Examination Reports indicates that the medical examiner
 finds Mr. Graham to be qualified in accordance with the Federal Motor Carrier Safety Regulations to drive a commercial vehicle provided that he obtains a vision waiver from this Commission and wears corrective lenses while driving.  The medical examiner’s certificate expires on January 30, 2014.

11. Mr. Graham also presented a copy of a letter from his Optometrist, Margaret Rado, O.D.  The letter is undated, but Mr. Graham testified that the optometrist gave him the letter on February 2, 2012.
  The letter explains how Mr. Graham’s eyes are unable to properly fuse an image despite having the vision in his left eye corrected.  Dr. Rado opines that Mr. Graham can safely operate a motor vehicle despite this condition.

12. Other than his vision, Mr. Graham meets the physical requirements for a commercial driver.

13. Mr. Graham testified that his condition does not affect his ability to drive safely.  He is currently 33 years old and has been driving since age 16.  He regularly transports his children to school and he presented a copy of his driving record that discloses no violations or other incidents.

14. In response to questioning from the ALJ, Mr. Graham confirmed that the condition of his vision has not changed (i.e., worsened) over time.

15. Mr. Graham demonstrated to the ALJ that he closely monitors his health, including his vision, and that he approaches the task of driving with due emphasis on safety.

16. Rule 4 CCR 723-1-1003, Rules of Practice and Procedure, states that the Commission may grant a waiver from the Commission's rules; this includes the Motor Vehicle Carrier Safety Rules.  Rule 4 CCR 723-1-1003(a) states:  

[t]he Commission may grant waivers … from … Commission rules … for good cause.  In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  The Commission may subject any waiver or variance granted to such terms and conditions as it may deem appropriate.  The Commission will not grant a waiver or variance if the grant would be contrary to statute.  

Based on the evidence presented, Petitioner has demonstrated that, at present, he is able safely to operate motor vehicles.  The ALJ finds that the public safety would not be adversely affected if the requested waiver were granted.  The ALJ finds that granting the requested waiver is not contrary to statute.  The ALJ finds that Petitioner has met his burden to establish good cause for granting the requested waiver.  

The ALJ finds and concludes that, subject to the conditions discussed below, a waiver from the visual acuity requirements of 49 CFR § 391.41(b)(10), as incorporated by Rule 4 CCR 723-6-6102, should be granted.  Strict enforcement of 49 CFR § 391.41(b)(10) would work a hardship on Mr. Graham by preventing him from pursuing employment in the transportation industry.  

17. Pursuant to Rule 4 CCR 723-1-1300, the Commission may condition a grant of a waiver.  In this case, the ALJ finds that two conditions should be imposed.  

18. The first condition is that Petitioner will be required to continue seeking and following qualified medical care for his vision condition.  Mr. Graham must continue to monitor his own condition and present himself for regular vision checks.  In the event of any change in his condition, Mr. Graham must advise his employer immediately

19. The second condition is that Petitioner will be ordered to notify the Commission of any change in his eyesight that would impair his ability to operate safely a commercial vehicle.  Petitioner will be ordered to notify the Commission within ten days of the date on which Petitioner becomes aware of such a change.  The ALJ finds that this condition, is reasonable and is necessary for the protection of the public.  

20. The ALJ reminds Petitioner of the recordkeeping requirements of Rule 4 CCR 723-6-6014.  

21. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.
III. ORDER

A. The Commission orders that:  

1. Petitioner Eric J. Graham is granted a waiver of 49 Code of Federal Regulations 391.41(b)(10), as incorporated by Rule 4 Code of Colorado Regulations 723-6-6102, for a period of two years, commencing January 30, 2012 and expiring January 30, 2014.  This waiver is subject to the conditions set out in Ordering Paragraphs No. 2 and No. 3, below.  

2. Mr. Graham must continue in the care of a licensed medical professional for evaluation and treatment of his vision condition.  Mr. Graham must monitor his own condition and present himself for regular (annual) vision examinations.  If Mr. Graham experiences any change in his condition, he must immediately inform his employer.

3. Mr. Graham shall notify the Commission of any change in his vision that would impair his ability to operate safely a commercial vehicle.  Petitioner shall make this notification, in writing, within ten days of the date on which he becomes aware of such a change.  

4. Docket No. 12V-109CP is now closed.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge




�  Mr. Graham underwent a spinal surgery in 2009 for which he takes pain medication.  He testified that the dosage of this medication has not changed and does not affect his ability to drive safely.


�  Physician’s Assistant Julia Balderson.


�  Mr. Graham testified that he had been examined by Dr. Rado within the past six months.
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