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I. STATEMENT

1. On August 8, 2011, Virgin Mobile USA, L.P. (Virgin Mobile), filed its Application for Limited Designation as an Eligible Telecommunications Carrier and for Waiver of Certain Commission Rules (Application).  Virgin Mobile seeks designation as an eligible telecommunications carrier (ETC) in the State of Colorado pursuant to § 214(e)(2) of the Communications Act of 1934, as amended, 47 U.S.C. § 214(e)(2) and Rule 2187 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2-2187.
2. According to the Application, Virgin Mobile seeks ETC designation in Colorado only for purposes of participation in the Federal Universal Service Fund’s Lifeline program.  The Application does not seek ETC designation to offer services supported by the high cost program.
3. The Commission provided notice of the application on August 10, 2011.
4. Timely interventions were filed in this matter by Staff of the Commission; the Colorado Office of Consumer Counsel; and the Adams County E-911 Emergency Communications Service Authority, the Arapahoe County E-911 Emergency Communications Service Authority, and the Jefferson County E-911 Emergency Communications Service Authority.
5. On September 14, 2011, the Commission deemed the application complete and referred this matter to an Administrative Law Judge (ALJ) for disposition. The matter was subsequently assigned to the undersigned ALJ.
6. By Interim Order No. R11-1112-I issued October 17, 20111, a procedural schedule was adopted in this proceeding which set an evidentiary hearing on the Application for February 9, 2012.  

7. Interim Order No. R11-1346-I issued February 14, 2011, granted Virgin Mobile’s unopposed motion to amend the procedural schedule.  The decision extended dates for the parties to file written testimony due to ongoing settlement discussions.  

8. On January 6, 2012, the parties filed an Unopposed Motion to Approve Stipulation and Settlement Agreement and Vacate Procedural Schedule (Motion).  The Motion states that the parties reached resolution of all issues in this matter and have entered into the Attached Stipulation and Settlement Agreement.  As a result, the parties request that the procedural schedule be vacated and the Stipulation and Settlement Agreement be approved pursuant to Commission Rules of Practice and Procedure 4 CCR 723-1-1407 and 1408.
II. FINDINGS AND CONCLUSIONS
A. Settlement Agreement
9. On May 8, 1997, the Federal Communications Commission (FCC) issued its Universal Service Report and Order, 12 FCC Rcd 8776 (1997) (Universal Service Order) implementing the Communications Act of 1934, as amended by the Telecommunications Act of 1996.  The FCC provided further guidance on ETC designation in its ETC Report and Order issued March 17, 2005, Federal-State Joint Board on Universal Service, Report and Order, 20 FCC Rcd 6371, 6384 (2005).
10. The Universal Service Order provides that only ETCs designated by a state Public Utilities Commission (State Commission) shall receive federal universal service support.  Under 47 U.S.C. § 214(e), a State Commission shall, upon its own motion or upon request, designate a common carrier that meets the requirements set forth by the FCC as an ETC for a service area designated by the State Commission.  The FCC defines a service area as a geographic area established by a State Commission for the purpose of determining universal service obligations and support mechanisms.
11. To be designated as a Federal ETC under the Federal Act, a carrier must: (1) be a common carrier; (2) demonstrate an intent and ability to provision the supported services set forth in 47 Code of Federal Regulations (C.F.R.) § 54.101(a) throughout its designated service areas; and (3) demonstrate an intent and ability to advertise its universal service offerings and the charges thereof, using media of general distribution, 47 U.S.C. § 214(e); Universal Service Order, 12 FCC Rcd at 8791.
12. The FCC's supported services set forth in 47 C.F.R. § 54.101(a)(l)​(9) are:
a.
voice grade access to the public switched telephone network or its functional equivalent;

b.
local usage;

c.
dual tone multi-frequency signaling or its functional equivalent;

d.
single-party service or its functional equivalent;
e.
access to emergency services;

f.
access to operator services;

g.
access to interexchange service;

h.
access to directory assistance; and,
i.
toll-limitation for qualifying low-income consumers.

13. In areas served by a rural telephone company, 47 U.S.C. § 214(e)(2) further requires the Commission to determine that the designation of an additional ETC is in the public interest.  The Commission has adopted its own rules for implementing 47 U.S.C. § 214(e)(l)-(2) of the Act which include 4 CCR 723-2-2180 through 2191, which are consistent with § 214(e) and the FCC's rules.
14. Virgin Mobile’s original Application sought designation as an ETC for the limited purpose of receiving universal service support for low-income customers in Colorado by offering Lifeline service in its entire service area in Colorado, encompassing all areas directly served by the underlying Sprint Nextel (Sprint) CDMA network, as illustrated on the map identified as Attachment 1 to the Settlement Agreement.  Those exchanges include both non-rural and rural exchanges of multiple Incumbent Local Exchange Carriers (ILECs) in Colorado.  A list of rural service areas contingent on FCC forbearance is attached to the Settlement Agreement as Attachment 3.

15. Contemporaneous with its Application, Virgin Mobile requested a waiver of three Commission rules.  The first waiver involves 4 CCR 723-2-2187(d)(III) which requires an applicant for ETC designation to provide “[a] description of the service area for which the applicant seeks designation as an ETC.  The application shall include either a description of such service area by metes and bounds or the underlying carrier’s exchange area map displaying the applicant’s service area.”  

16. The parties stipulate that Virgin Mobile is a beneficial user of the Sprint CDMA network owned by Sprint Nextel Corp., Virgin Mobile’s parent company.  Much of Sprint’s Colorado CDMA network is located along interstate highways I-25, I-70 and I-76.  Consequently, Sprint’s physical network does not precisely correlate within metes and bounds.  Virgin Mobile did provide a map showing Colorado ILEC exchanges and intersecting Sprint’s network CDMA coverage area.

17. In addition, Virgin Mobile seeks a waiver of 4 CCR 723-2-2187(d)(VII) which requires an applicant for ETC designation to “advertise in media of general distribution and shall place customer guide pages in the ‘White Pages’ directory within the ETC’s service area.  Such customer guide pages shall indicate that the ETC offers the supported services identified by federal law within its ETC service area to all who request such service within that area.”

18. The parties stipulate that as a wireless carrier, Virgin Mobile does not publish a White Pages directory and wireless numbers are generally not published in any directory pursuant to industry practice.  In addition, Virgin Mobile promotes its Lifeline service offerings throughout its service area through television and direct mail campaigns aimed at effectively notifying customers of the availability of Virgin Mobile Lifeline service.

19. Finally, Virgin Mobile seeks a waiver of Rules 4 CCR 723-2-2187(f)(II)(H) and (L) and 2187 (D)(XIII) which require the submission of a detailed exhibit showing network expansion plans paid for by high cost funds and expenses in areas where Virgin Mobile has been designated an ETC.  The parties seek this waiver since Virgin Mobile does not seek high cost Universal Service Fund support for the construction of its network.

20. The parties stipulate that Virgin Mobile’s Lifeline program furthers the statutory goal that basic service be available and affordable to all citizens of Colorado.  In addition, its Lifeline product offering provides an additional choice of another provider offering service for low-income consumers, represents a significant benefit for those consumers, and is in the public interest.  

21. In addition to the above mentioned stipulations, the parties further stipulate and agree that Virgin Mobile has shown good cause that its Assurance Wireless Lifeline offering as described in Attachment 5 meets all applicable state and federal requirements, and its ETC designation for Colorado low-income universal service purposes will serve the public interest.

B. Federal ETC Designation for the Limited Purpose of Offering Lifeline

22. Virgin Mobile is a commercial mobile radio service provider, and a common carrier as defined by 47 U.S.C. § 153(10) and 47 C.F.R. § 20.9(a)(7).  
23. Virgin Mobile provides each of the supported services set forth in 47 C.F.R. § 54.101(a)(1)​(9), it currently offers all of these services throughout its service area in Colorado and has shown an intent and ability to offer those services once designated an ETC throughout the areas set forth on Attachment 2 of the Settlement Agreement and contingent in areas set forth in Attachment 3 if the FCC grants Virgin Mobile’s Forbearance application.

24. Virgin Mobile, under the trade name, Assurance Wireless brought to you by Virgin Mobile, will make Lifeline service available to qualifying low-income consumers, but will not offer Link-Up to those consumers.

25. Virgin Mobile is to initially provide three different Lifeline plans to eligible Lifeline customers: 250 free minutes of use and a free handset to each qualifying customer, or for $5.00 per month, an additional block of 250 minutes, bringing the total minutes for a customer to 500; or for $20.00 per month, an additional block of 750 minutes, bringing the total minutes for a customer to 1,000 plus 1,000 messages; and, overage minutes or messages for $.10 each.

26. For purposes of Tier III support, the settling parties acknowledge that the current retail value of 250 prepaid wireless minutes is $16.50 per month in Colorado.  Virgin Mobile agrees that it will seek Tier I, Tier II, and Tier III support consistent with 47 C.F.R. § 54.403(a)(1-2) in reimbursement from the Universal Service Administrative Company.

27. Virgin Mobile agrees to work with the Colorado Department of Human Services regarding certification and verification of the eligibility of Lifeline customers.  It is understood that Virgin Mobile, as a prepaid provider, will not be required to obtain or retain social security numbers of customers.

28. Because Virgin Mobile’s Lifeline plans are not offered on a distance sensitive basis, toll limitation is not a concern because of the prepaid nature of these Lifeline plans.  Prepaid plans by their very form act as a toll limitation mechanism. 

29. The parties stipulate and agree that with the incorporation of the agreed upon terms and conditions in Attachment 4, designating Virgin Mobile as an ETC in the study areas and wire centers set forth in Attachment 2, serves the public interest, convenience, and necessity, as required by 47 U.S.C. § 214(e)(2) and §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S.

30. The parties further stipulate and agree that the areas shown in Attachment 3 are approved contingent upon Virgin Mobile receiving forbearance from application of § 214(e)(5) of the Communications Act of 1934, as amended, and § 54.207(b) of the FCC’s Rules.  

31. Virgin Mobile is prohibited from offering Lifeline Service in areas shown in Attachment 3 until such forbearance has been granted by the FCC.  However, if Virgin Mobile petitions to become an ETC to receive high-cost support in part of a service area served by a rural telephone company, redefinition would be required by the Federal Act.

32. The parties stipulate and agree that Virgin Wireless shall provide its ETC Lifeline universal service offerings in Colorado pursuant to this Stipulation (including Attachments 2 through 5).  The parties agree that Virgin Mobile’s provision of its universal service offering as an ETC shall be governed by agreed upon requirements as detailed in ¶9, Sections A through G of the Settlement Agreement.  Requested approval of the Stipulation and Settlement Agreement will be conditioned in accordance with such intent.
33. Virgin Mobile has undertaken substantial obligations through the Settlement Agreement to benefit the public interest.  In light of the substantial commitment and experience, the public interest supports approval of the Settlement.  Virgin Mobile has sufficiently demonstrated its capability and commitment to provide the proposed service.  However, if later deemed appropriate, nothing prohibits the Commission from reconsidering Virgin Mobile’s ETC status.
34. The Colorado Legislature has clearly indicated its intent to create a competitive telecommunications environment among the various service areas and providers. The Settlement Agreement provides sufficient means to promote such a competitive environment among wireless providers and provides competition to qualifying customers consistent with § 40-15-101, C.R.S., and 4 CCR 723-2-2187(b).  The Settlement Agreement also ensures that there is substantial compliance with Commission rules, as well as providing sufficient regulatory oversight over issues such as adequate service quality and consumer protection.
35. Based on the representations made in the Application and in the Settlement Agreement, it is found that Virgin Mobile meets all the criteria pursuant to 47 U.S.C. § 214(e) to be designated as an ETC and is eligible to receive federal universal service support.
36. Consequently, it is found that approving the terms of the Settlement Agreement without modification and designating Virgin Mobile as an ETC consistent with the terms of its Application and the Settlement Agreement is in the public interest.  
37. Additionally, good cause is found to grant the waiver of Commission Rules 4 CCR 723-2-2187(d)(III), 4 CCR 723-2-2187(d)(VII), 4 CCR 723-2-2187(f)(II)(H) and (L), and 4 CCR 723-2-2187(D)(XIII) as requested by the parties pursuant to the terms of the Settlement Agreement.
38. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Unopposed Motion to Approve Stipulation and Settlement Agreement filed January 6, 2012 is granted consistent with the discussion above.
2. The Stipulation and Settlement Agreement, including Attachments 1 through 5 to the Stipulation and Settlement Agreement, filed by Virgin Mobile USA, L.P. (Virgin Mobile); the Adams County E​911 Emergency Telephone Service Authority; the Arapahoe County E​911 Emergency Communications Service Authority; the Jefferson County E​911 Emergency Communications Service Authority; and Staff of the Colorado Public Utilities Commission (attached to this Decision as Appendix A and incorporated herein by reference), is accepted and approved.
3. The Application of Virgin Mobile for designation as an Eligible Telecommunications Carrier (ETC) is granted upon the following conditions:

a.
Virgin Mobile shall not seek Federal universal service high cost support or Colorado High Cost support in its service area;

b.
Approval of Virgin Mobile’s forbearance compliance plan application submitted to the Federal Communications Commission;

c.
Virgin Mobile shall provide its ETC Lifeline universal service offerings in Colorado pursuant to the Stipulation and Settlement Agreement including attachments, in compliance with this Recommended Decision;

d.
Virgin Mobile shall submit all reports, fees, surcharges, and any other obligation due and owing to the Colorado Public Utilities Commission.

4. Virgin Mobile shall make a filing demonstrating Federal Communications Commission (FCC) approval of its forbearance compliance plan application.  Should Virgin Mobile fail to make such a filing within six months of the effective date of this Recommended Decision, then Ordering Paragraph Nos. 1 through 3 shall be void.  Additional time for such filing may be granted upon good cause.

5. Virgin Mobile is prohibited from offering Lifeline Service in areas shown in Attachment 3 to the Settlement Agreement until such forbearance has been granted by the FCC.
6. Commission Rule 4 Code of Colorado Regulations (CCR) 723-2-2187(d)(III) is waived for purposes of this limited designation as an ETC.

7. Commission Rule 4 CCR 723-2-2187(d)(VII) is waived for purposes of this limited designation as an ETC.

8. Commission Rules 4 CCR 723-2-2187(f)(II)(H) and (L) and 4 CCR 723-2-2187 (D)(XIII) are waived for purposes of this limited designation as an ETC.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

10. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



PAUL C. GOMEZ
________________________________

Administrative Law Judge
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