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I. STATEMENT AND FINDINGS

1. On February 15, 2012, Public Service Company of Colorado (Public Service or Company) filed its Motion for Extraordinary Protection.  Public Service requests an order granting extraordinary protection to certain highly sensitive information contained in an exhibit to the direct testimony of Company witness Ms. Deborah A. Blair filed in this docket, marked as Highly Confidential Exhibit No. DAB-13, and in several documents provided in response to two separate discovery requests served by the Commission Staff in this docket, designated as Discovery Request Nos. CPUC9-14 and CPUC11-12.

2. On February 29, 2012, Staff's Response to Public Service's Motion for Extraordinary Protection was filed.  Staff does not object to granting extraordinary protection to 
two of the three categories (the sale of the Technical Services Building and salary surveys prepared by third parties). Staff objects to extraordinary protection to employee compensation information produced.
3. No other responses were filed.

4. In accordance with Rule 1100(a)(III), 4 CCR 723-1, the burden is upon Public Service to show good cause as to why the subject information requires extraordinary protection.

5. Good cause shown for the unopposed request, the motion will be granted regarding the sale of the Technical Services Building and salary surveys prepared by third parties.

6. Turning to the final category of personal employee compensation information, Public Service prepared listings of all employees as of July 1 of each year for 2009, 2010 and 2011, respectively, including annual salary, annual incentive amount, job title, and the name of the employing corporation, in response to Staff discovery.  Public Service then redacted paper copy versions of the listings to remove such information for positions which only one employee holds the position.  For those individually identifiable employees, the redacted information has been highlighted in yellow in the paper versions.  The final version was then produced as Highly Confidential Attachments CPUC9-14.A1, CPUC9-14.A2, CPUC9-14.A3. 
7. Public Service contends that employees have a valid expectation that their personal compensation information will not be disclosed publicly and that the Company maintains confidentiality of such information in the ordinary course of business.

8. Public Service has provided the compensation information requested disaggregated to the level of specificity possible short of allowing for identification of each individual employee.  Further, the Company contends that annual salary and incentive amounts paid by position title is proprietary and commercially sensitive.
9. Public Service requests that disclosure be limited to the scope previously disclosed and that access only be made available to the Commission, its Staff, Commission administrative law judges, employees of the Colorado Office of Consumer Counsel (OCC), and the attorneys general representing the Commission, its Staff, and the OCC.
10. Staff acknowledges that Public Service produced the redacted information and points out that no individual employee’s name appears in the documents produced. Staff does not object to the manner of disclosure.
11. Public Service contends that the Supreme Court opinions in Martinelli v. District Court, 612 P.2d 1083 (Colo. 1980) and Corbetta v. Albertson's, Inc., 975 P.2d 718 (Colo. 1999) inform the issue at hand.  The Court having recognized the legal right of confidentiality, Public Service formulated its response to Discovery Request CPUC9-14 based upon these authorities.
12. Staff contends the authorities cited do not apply because Public Service has not revealed any information about any specific employee’s salary and not disclosed any employee’s private information. 
13. As to the information disclosed, Staff contends that Public Service failed to meet its burden of proof of proof set forth in Rule 1100(a)(III) to support the requested relief.
14. Public Service sites authority to apply a three part test once the right to privacy or confidentiality was invoked to prevent discovery of personal materials or information.  The “right to confidentiality encompasses the ‘power to control what we shall reveal about our intimate selves, to whom, and for what purpose.’ Martinelli v. District Court of Denver, 199 Colo. 163, 173-174 (Colo. 1980), citing Byron, Harless, Schaffer, Reid and Associates, Inc. v. State ex rel. Schellenberg, 360 So.2d 83, 92 (Fla. App. 1978). 

15. There is no personally identifiable information in the documents produced in response to discovery and Staff does not seek production of redacted information.  Thus, there is no intimate information as to any individual giving rise to the balancing tests required by the Supreme Court.
16. Public Service failed to meet its burden of proof to show that Highly Confidential Attachments CPUC9-14.A1, CPUC9-14.A2, CPUC9-14.A3 are in fact highly confidential and that the protections afforded by the Commission’s confidentiality rules are insufficient.  The requested relief as to such information will be denied.

II. ORDER

A. It is Ordered That:

1. The Motion for Extraordinary Protection filed on February 15, 2012 by Public Service Company of Colorado is granted in part, consistent with the discussion above.

2. Public Service shall forthwith produce a modified version of Highly Confidential Attachments CPUC9-14.A1, CPUC9-14.A2, CPUC9-14.A3 subject to protection of confidential information provided in Rule 1100 of the Rules of Practice and Procedure, 4 Code of Colorado Regulation (CCR) 723-1, or agree to modification of the produced versions to comply with this Order. 
3. The information identified in the Motion for Extraordinary Protection regarding the sale of the Technical Services Building and salary surveys prepared by third parties, claimed to be highly confidential, whether the information is filed in or with testimony in this docket or the information is produced in response to discovery in this docket, shall only be made available to the Commission, its Staff, Commission administrative law judges, employees of the Colorado Office of Consumer Counsel (OCC), and the attorneys general representing the Commission, its Staff, and the OCC.
4. Any parties permitted to access highly confidential information shall execute and file the Nondisclosure Agreement Pertaining to Highly Confidential Information that is attached to this Order as Attachment A prior to access to the Highly Confidential Information.

5. Members of the Commission Trial and Advisory Staff assigned to this docket, must have signed and have on file with the Commission a current annual non-disclosure agreement in accordance with Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1100(g) prior to gaining access to the Highly Confidential Information.
6. Persons authorized access to information afforded highly confidential protections shall only do so in accordance with this Order and Rule 1100, 4 Code of Colorado Regulations 723-1.

7. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge
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