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I. STATEMENT
1. Pursuant to Decision No. R11-1290-I, issued on November 29, 2011, the proceedings initiated by the filing of applications by Steller Day Trips, LLC (Steller) and DWS Transportation, LLC, doing business as DWS Coach (DWS), were consolidated by the undersigned administrative law judge (ALJ).  The same Decision scheduled a hearing in the consolidated matter on January 17, 2012.

2. The procedural history in this matter prior to the consolidation of Docket No. 11A-652CP (Steller) and Docket No. 11A-670CP (DWS) has already been recited in previous interim orders in the respective dockets and will not be repeated here.

3. On December 12, 2011, Mr. Drake Scott filed a Stipulated Motion for restrictive amendment to the authority presented in the DWS application, for conditional withdrawal of the intervention of Mountain Guides, Inc., doing business as Scenic Mountain Tours (MGI), and for granting of the requested application pursuant to the Commission’s modified procedures.

4. On January 12, 2012, Mr. Ronald D. Myers filed a statement clarifying his intent in executing the Stipulated Motion on behalf of MGI.

5. Subsequently, the ALJ informed Mr. Scott that based on the filing of the Stipulated Motion and the subsequent statement of Mr. Myers, the DWS application would be approved and that DWS need not appear at the scheduled hearing.  

On January 17, 2012, at the appointed time, a hearing in the matter of the application of Steller was convened in the offices of the Commission in Denver, Colorado.  Mr. Nick D. Jones appeared on behalf of Steller
 and presented testimony as the only witness.  

6. No other party appeared at the hearing.  Hearing Exhibit No. 1 was identified and admitted into the record.  The ALJ also confirmed that he would take administrative notice of the contents of the application filed by Steller on August 3, 2011.

7. At the commencement of the hearing, the ALJ confirmed the filing of the Stipulated Motion and the clarifying statement by MGI.  The ALJ indicated on the record that the proposed restrictive amendment appeared to be proper, that the conditional withdrawal of MGI would be accepted, and the DWS application would be approved as amended.  Mr. Jones asserted no objection to these preliminary rulings on behalf of Steller.
8. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. DOCKET NO. 11A-652CP
A. Findings of Fact

9. Applicant Steller is a Limited Liability Company in good standing with the office of the Secretary of State of the State of Colorado.

10. Mr. Jones is the sole member of Steller.  Mr. Jones has extensive experience in the transportation industry within Colorado.  He has worked in the capacity of driver and tour guide since 1983.  This experience includes nine years with Gray Line Tours.  He also served as safety director for Arrow Stage Lines in Denver where he supervised 45 drivers and other personnel over a two-year period.

11. Mr. Jones has also worked in the areas of dispatch and sales for motor carriers in Colorado.  He has formed extensive contacts with hotel concierge services in the past 29 years.

12. Mr. Jones is familiar with the Commission’s Safety Rules regarding driver qualifications and inspection and maintenance of vehicles.  He committed to abide by all applicable safety regulations.

13. Mr. Jones has purchased a 2011 Chrysler minivan for use in the proposed service.  The vehicle will seat five passengers in addition to the driver.  As the vehicle is new and under warranty, Mr. Jones anticipates minimal repair costs.

14. Mr. Jones filed confidential exhibits to supplement the application evidencing his financial fitness.

15. On August 15, 2011, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand sightseeing services 
between all points in the counties of Adams, Arapahoe, Boulder, Clear Creek, Denver, Douglas, El Paso, Gilpin, Jefferson, Larimer, Summit and Teller, State of Colorado.

16. On August 29, 2011, Steller filed an Amendment to the Application, restricting the proposed service:  a) against transportation originating from any point in El Paso County, State of Colorado; and b) against transportation originating from any point in Douglas County, State of Colorado, that is located south of a line beginning on the Douglas/Jefferson county boundary and extend[ing] to a point on the Douglas/Elbert county boundary.  Said line is parallel to the northern El Paso County boundary as drawn through Exit 172 of Interstate Highway 25.

17. Mr. Jones described numerous tour proposals including a three-hour city tour in Denver, a five-hour foothills tour to include Red Rocks Park and Golden, and a six-hour tour including Boulder and attractions there (including, as an example, the Celestial Seasonings Tea factory).  Mr. Jones also proposes a scenic tour of Rocky Mountain National Park during the summer.

18. The tours to be operated by Steller will originate within Denver and the western suburbs of the metro area including Arvada and Westminster.  Steller will serve groups as small as one person and will not operate on a set schedule.
  Mr. Jones established that other tour operators typically cancel trips that do not book larger numbers of passengers.

19. The proposed service is needed in the areas targeted by Steller.  Existing carriers operate on a set schedule or do not offer tours for smaller numbers of passengers.  Steller submitted seven letters supporting the application and evidencing Mr. Jones’ professionalism and safety as a driver and tour guide.  This evidence regarding need was uncontroverted.

B. Discussion and Conclusions

20. As the proponent of a Commission order, Steller bears the burdens of presentation and persuasion regarding the elements necessary to grant the application.  Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1500.

21. Accepting the amendment filed by Steller on August 29, 2011, the scope of the application is as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand sightseeing services 
between all points in the counties of Adams, Arapahoe, Boulder, Clear Creek, Denver, Douglas, El Paso, Gilpin, Jefferson, Larimer, Summit and Teller, State of Colorado.
RESTRICTIONS:

1.
Against transportation originating from any point in El Paso County, State of Colorado; and
2.
Against transportation originating from any point in Douglas County, State of Colorado, that is located south of a line beginning on the Douglas/Jefferson county boundary, and extending to a point on the Douglas/Elbert county boundary.  Said line is parallel to the northern El Paso County boundary as drawn through Exit 172 of Interstate Highway 25.

22. Pursuant to Rules Regulating Transportation by Motor Vehicle, 4 CCR 
723-6-6023, an applicant for common carrier authority must establish that the proposed service is in the public interest, and that the applicant possesses the qualifications including managerial, operational, and financial fitness to conduct the operations.

23. The evidence presented in the application adequately demonstrates the fitness of the applicant to operate the proposed service.  Mr. Jones has extensive experience in the transportation industry and numerous favorable relationships built over a 29-year career in Colorado.  He owns the vehicle that he intends to use for the service and established his financial fitness in confidential filings that supplement the application.

24. The ALJ also finds that Steller established that the proposed service is in the public interest.  The uncontroverted evidence demonstrated that existing carriers are not adequately serving small groups of passengers in the geographic area targeted by Steller.  Moreover, Steller demonstrated public support for the proposed service in the form of letters attached to the application.

25. For the foregoing reasons, the proposed service as restricted by the amendment filed on August 29, 2011, and described in Paragraph No. 21, above, will be granted.

III. DOCKET NO. 11A-670CP
A. Stipulated Motion

26. There is no Commission Rule governing the procedure for a party’s withdrawal of its intervention.  Parties who file an application or petition, may withdraw such filing upon motion and a showing of good cause and no prejudice to other parties where, as here, the withdrawal occurs within 45 days of a scheduled hearing.  4 CCR 723-1-1309(d).  The ALJ will apply this standard to the current Motion.
27. As noted above, the Stipulated Motion recites that DWS and MGI have held discussions wherein the interests of MGI in this Docket were satisfied.  It would be an anomalous result to force a party to continue its participation in a proceeding when it had no cognizable interest in doing so.  Therefore, in the absence of prejudice to DWS, the Motion demonstrates good cause.
28. DWS was a participant in the referenced discussions and the result was a negotiated settlement that allowed DWS to request approval of restricted authority without having to prevail at hearing.  Accordingly, the ALJ finds no prejudice to DWS.
B. Stipulation
29. A proposed restrictive amendment to an application for a certificate of public convenience and necessity (CPCN) to operate as a common carrier by motor vehicle for hire must be restrictive in nature, clear and understandable, and administratively enforceable.  The proposed restriction and authority must be unambiguous and must be contained entirely within the authority granted.  
30. On August 15, 2011, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers 
(I)
in call-and-demand charter service 
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Jefferson and Weld, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand; and 
(II)
in call-and-demand sightseeing service 
between all points in the counties of Denver, Jefferson, and Weld, State of Colorado.
RESTRICTIONS:  This application is restricted:

(a)
against the transportation of passengers to or from Denver International Airport, Denver, Colorado; and, 
(b)
to the use of not more than three (3) vehicles.

31. On December 12, 2012, DWS and MGI stipulated that adoption of the following restriction would satisfy MGI’s interest in the proceeding:

RESTRICTION: 

Against sightseeing service originating/terminating at all hotels and motels.
32. The undersigned ALJ finds that the proposed restriction contained in the Stipulation between DWS and MGI, will not hamper the ability of DWS to provide the proposed service.  Therefore, the ALJ finds that the proposed restriction contained in the Stipulation meets the criteria described above.  The proposed restrictive amendment to the application contained in the Stipulated Motion is restrictive in that it prevents any service to hotels and motels within the territory described in the application.  It is also clearly stated and capable of enforcement.  The restrictive language achieves the purposes sought by MGI.  It provides protection to the incumbent’s authority while allowing DWS to provide the substance of the service it seeks.  As a result, the restrictive amendments which restrict DWS as indicated in Paragraph No. 31 above will be accepted.  

33. The terms of Stipulation further provide that upon express approval of the restrictive amendments as described above, MGI will withdraw its objections to the application, as well as its intervention.  Therefore, the undersigned ALJ will dismiss the interventions of MGI.

34. Since the Application as amended is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1403.  

35. DWS is a Colorado limited liability company in good standing as certified by the office of the Secretary of State of the State of Colorado.

36. As restrictively amended, Applicant seeks common carrier authority to provide service as follows:
For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
(I)
passengers in call-and-demand charter service 
between all points in the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Jefferson and Weld, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand; and 

(II)
call-and-demand sightseeing service between all points in the counties of Denver, Jefferson, and Weld, State of Colorado.

RESTRICTIONS:  This application is restricted 
(a)
against the transportation of passengers to or from Denver International Airport, Denver, Colorado; 
(b)
to the use of not more than three (3) vehicles; and 
(c)
against sightseeing service originating/terminating at all hotels and motels.
37. The application establishes that DWS is familiar with the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, and agrees to comply with those Rules to the extent applicable to it.  

38. Additionally, the information provided by DWS discloses that it is operationally fit to provide the proposed service.  DWS has purchased a vehicle to commence service and established an online booking function.  DWS intends to focus its service on mobility-impaired passengers and its coach is equipped to accommodate persons in wheelchairs.

39. DWS has also established its financial fitness to operate as a common carrier.  DWS is capitalized by a line of credit acquired by Mr. Scott. 

40. DWS’ operations will be managed by Mr. Drake Scott.  Mr. Scott possesses extensive experience in the transportation industry and as an educator.  Additionally, Mr. Scott is familiar with the safety rules and recordkeeping requirements imposed by a grant of Commission authority.  The application attaches a letter of support from Mr. Scott detailing the attention he wishes to focus on mobility-impaired customers.

41. As established by the findings above, the ALJ concludes that Applicant is financially, operationally, and managerially fit to conduct the proposed service and that the service, as restricted, is in the public interest.  Accordingly, under the applicable standards set forth in § 40-10-105(b), C.R.S., the ALJ finds that the requested CPCN, as modified by the Stipulation, and described in Paragraph No. 36, above, should be granted.

42. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order
IV. ORDER

A. The Commission Orders That:

1. Steller Day Trips, LLC, is granted a Certificate of Public Convenience and Necessity to operate as a common carrier of passengers by motor vehicle for hire as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand sightseeing services 
between all points in the counties of Adams, Arapahoe, Boulder, Clear Creek, Denver, Douglas, El Paso, Gilpin, Jefferson, Larimer, Summit and Teller, State of Colorado.
RESTRICTIONS:

1.
against transportation originating from any point in El Paso County, State of Colorado; and
2.
against transportation originating from any point in Douglas County, State of Colorado, that is located south of a line beginning on the Douglas/Jefferson county boundary and extending to a point on the Douglas/Elbert county boundary.  Said line is parallel to the northern El Paso County boundary as drawn through Exit 172 of Interstate Highway 25.
2. The authority granted in Ordering Paragraph No. 1 is conditioned on Steller Day Trips, LLC, meeting the requirements contained in this Decision and is not effective until the requirements have been met.

3. Steller Day Trips, LLC, shall not begin operation under the Certificate of Public Convenience and Necessity granted by this Decision until it has satisfied the following conditions:
a.
Steller Day Trips, LLC, shall file with the Commission tariffs (as required by Rule 4 Code of Colorado Regulations (CCR) 723-6-6207, which tariffs shall have an effective date that is not earlier than ten days after the tariff is received by the Commission.

b.
To the extent it has not already done so, Steller Day Trips, LLC, shall cause to be filed with the Commission either proof of insurance coverage (Form E or self-insurance) or proof of surety bond coverage (Form G), as required by and in accordance with Rule 4 CCR 723-6-6007.

c.
Steller Day Trips, LLC, shall pay to the Commission the $5.00 issuance fee required by § 40-10-109(1), C.R.S.

d.
Steller Day Trips, LLC, shall pay to the Commission, for each vehicle to be operated under the Certificate of Public Convenience and Necessity granted by this Decision (unless such vehicle has been previously identified), the $5.00 motor vehicle identification fee required by 
Rule 4 CCR 723-6-6009, or in lieu of that fee and if applicable, Steller Day Trips, LLC, shall pay to the Commission for each vehicle to be operated under the Certificate of Public Convenience and Necessity granted by this Decision, the fee for those vehicles pursuant to 
Rule 4 CCR 723-6-6401 (Unified Carrier Registration Agreement).

e.
Steller Day Trips, LLC, has received from the Commission a written notice that Steller Day Trips, LLC, is in compliance with conditions (a) through (d) above and may begin providing expanded transportation service.

4. If Steller Day Trips, LLC, does not comply with the requirements of Ordering Paragraph No. 3 above, within 60 days of the effective date of this Decision, then Ordering Paragraph No. 1 above shall be void.  On good cause shown, the Commission may grant Steller Day Trips, LLC, additional time for compliance with this Order.

5. The right of Steller Day Trips, LLC, to operate under the Certificate of Public Convenience and Necessity granted by this Decision shall depend upon its compliance with all present and future laws, regulations, and orders of the Commission.

6. Docket No. 11A-652CP is now closed and all further proceedings are vacated.

7. The Stipulated Motion filed by DWS Transportation, LLC, doing business as DWS Coach, and Mountain Guides, Inc., doing business as Scenic Mountain Tours (MGI), on December 12, 2011, is granted. 

8. The intervention of MGI is dismissed.

9. DWS Transportation, LLC, doing business as DWS Coach, is granted a Certificate of Public Convenience and Necessity to operate as a common carrier of passengers by motor vehicle for hire as follows:

For authority to operate as a common carrier by motor vehicle for hire 

for the transportation of 
(I)
passengers in call-and-demand charter service 
between all points in the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Jefferson and Weld, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand; and 

(II)
call-and-demand sightseeing service between all points in the counties of Denver, Jefferson, and Weld, State of Colorado.

RESTRICTIONS:  This application is restricted:
(a)
against the transportation of passengers to or from Denver International Airport, Denver, Colorado; 
(b)
to the use of not more than three (3) vehicles; and 
(c)
against sightseeing service originating/terminating at all hotels and motels.
10. The authority granted in Ordering Paragraph No. 9 is conditioned upon DWS Transportation, LLC, doing business as DWS Coach, meeting the requirements contained in this Order and the authority is not effective until these requirements have been met.

11. DWS Transportation, LLC, doing business as DWS Coach, shall not commence operation until it has:

a.
DWS Transportation, LLC, doing business as DWS Coach, shall file with the Commission tariffs (as required by Rule 4 CCR 723-6-6207, which tariffs shall have an effective date that is not earlier than ten days after the tariff is received by the Commission.

b.
To the extent it has not already done so, DWS Transportation, LLC, doing business as DWS Coach, shall cause to be filed with the Commission either proof of insurance coverage (Form E or self-insurance) or proof of surety bond coverage (Form G), as required by and in accordance with Rule 4 CCR 723-6-6007.

c.
DWS Transportation, LLC, doing business as DWS Coach, shall pay to the Commission the $5.00 issuance fee required by § 40-10-109(1), C.R.S.

d.
DWS Transportation, LLC, doing business as DWS Coach, shall pay to the Commission, for each vehicle to be operated under the Certificate of Public Convenience and Necessity granted by this Decision (unless such vehicle has been previously identified), the $5.00 motor vehicle identification fee required by Rule 4 CCR 723-6-6009, or in lieu of that fee and if applicable, DWS Transportation, LLC, doing business as DWS Coach, shall pay to the Commission for each vehicle to be operated under the Certificate of Public Convenience and Necessity granted by this Decision, the fee for those vehicles pursuant to Rule 4 CCR 723-6-6401 (Unified Carrier Registration Agreement).

e.
DWS Transportation, LLC, doing business as DWS Coach, has received from the Commission a written notice that DWS Transportation, LLC, doing business as DWS Coach, is in compliance with conditions (a) through (d) above and may begin providing expanded transportation service.

12. If DWS Transportation, LLC, doing business as DWS Coach, does not comply with the requirements of Ordering Paragraph No. 11 above, within 60 days of the effective date of this Decision, then Ordering Paragraph No. 10 above shall be void.  On good cause shown, the Commission may grant DWS Transportation, LLC, doing business as DWS Coach, additional time for compliance with this Order.

13. The right of DWS Transportation, LLC, doing business as DWS Coach, to operate under the Certificate of Public Convenience and Necessity granted by this Decision shall depend upon its compliance with all present and future laws, regulations, and orders of the Commission.

14. Docket No. 11A-670CP  is now closed and all scheduled proceedings are vacated.
15. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

16. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

 
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

17. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge










�  4 Code of Colorado Regulations 723-1-1403.


�  Mr. Jones established that Steller is a closely-held entity and that he was authorized to represent Steller before the Commission as a non-attorney.


�  i.e., customers will be able to select the starting time for tours.
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