Before the Public Utilities Commission of the State of Colorado

Decision No. R12-0177-I
Docket No. 10A-409R

R12-0177-IDecision No. R12-0177-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10A-409RDOCKET NO. 10A-409R
IN THE MATTER OF THE APPLICATION OF the city of fountain  FOR authority to create alternative at-grade roadway railroad crossings for duckwood road and to close the existing mesa road railroad crossings.
interim order of
administrative law judge
KEITH J. KIRCHUBEL 
denying Motion to amend
application; scheduling hearing; and establishing procedural schedule
Mailed Date:  February 16, 2012
I. STATEMENT

1. On January 17, 2012, the parties submitted a Stipulated Procedural Schedule as requested by the undersigned Administrative Law Judge (ALJ) in Decision No. R11-1313-I, issued December 5, 2011.

2. On January 23, 2012, the ALJ convened a procedural conference to resolve questions regarding the proposed schedule.  Counsel for each party appeared at the procedural conference, as did Mr. Duane Greenwood in his capacity as Public Works Director/City Engineer for the City of Fountain (Applicant or the City).

3. In the course of the procedural conference, the parties addressed the possible filing of a motion to amend the application; the status of a pending motion filed on January 9, 2012, by Intervenor BNSF Railway Company (BNSF); and clarified some minor inconsistencies found in the proposed schedule.

4. On January 31, 2012, Applicant filed a Motion for Leave to Amend Application Related to Mesa Road Crossing (Motion to Amend).  The Motion to Amend was supplemented by the filing of a proposed Amendment to Application also filed on January 31, 2012.

5. On February 13, 2012, BNSF filed its Response to the Motion to Amend.  BNSF stated that it does not oppose the Motion to Amend but reserves its right to object to any amendment that is permitted should the Motion be granted.

II. Discussion and Conclusions

A. Procedural Schedule

6. The proposal submitted by the parties set forth the following schedule:

Deadline to file Motion to Amend Application:

January 31, 2012

Deadline to file Amended Intervention:
Within 10 days after the Commission

grants leave to amend, if it does

Deadline to propound Discovery:
Such that responses pursuant to Rule 1405(b)

 are due no later than April 27, 2012

Deadline for Applicant to amend disclosure
of witnesses and/or exhibits:
April 27, 2012

Deadline to file Dispositive Motions:
April 27, 2012

Deadline for Intervenors to amend disclosures 
of witnesses and/or exhibits:
May 25, 2012

Deadline to file any Settlement or Stipulation:
June 8, 2012

Evidentiary Hearing:
June 21-22, 2012

Deadline to file written Statement of Position:

July 20, 2012

7. With regard to the pending motion filed by BNSF on January 9, 2012, any response to that motion will be due on the earlier of:  1) March 30, 2012; or 2) 14 days after notice is given to all parties that negotiations regarding the subject matter of said motion are at an impasse.

8. Based on the presentations by the parties and their counsel, the ALJ will approve the above procedural schedule.

B. Motion to Amend

9. In the Motion to Amend, the City seeks to “clarify the proposal for Mesa Road Crossing to include public utility and private access.” The Motion to Amend was not supplemented by the filing of testimony or exhibits as specified in Paragraph No. 1 of the Stipulated Procedural Schedule.

10. In the original application filed in June, 2010, the proposal for Mesa Road was described as being “closed after the Duckwood crossing is open and fully operational.”
  
The approach to the UPRR tracks from the west at Mesa Road was to be dismantled and the approach materials to the BNSF tracks from the east were to be “removed except for maintaining a railroad private/emergency access single vehicle width crossing.  A locked gate will be installed at the new westerly terminus of Mesa Road immediately east of this railroad private/emergency access crossing.”  Id.

11. The language noted above was not changed when the City amended the application on September 3, 2010.

12. When the City provided notice to the public of the Proposed Closing of the Mesa Road crossings, it identified both Crossing No. 003525D (BNSF) and Crossing No. 253121W Union Pacific Railroad Company (UPRR).

13. During the course of the procedural conference, Mr. Greenwood and Ms. Hickey explained that the crossing over tracks of UPRR will be closed at Mesa Road as originally proposed.  However, access from the east across the tracks of BNSF will be permitted at Mesa Road for selected utilities, municipal entities and landowners with easements or property positioned between the two tracks.  Access across the BNSF tracks at Mesa Road will be blocked by locked gates and only those parties with facilities or property between the tracks will have keys.

14. The Motion to Amend argues that the proposed modifications will result in the alteration of a public crossing rather than the elimination of a public crossing.  The City desires to retain designation of Mesa Road as a “public” crossing in order to preserve Commission jurisdiction and control over it.  Motion to Amend at Paragraph No. 5.

15. Counsel for BNSF addressed this issue during the course of the procedural conference and expressed his opinion that the modifications would result in a private crossing.

16. Commission jurisdiction over rail crossings is conferred by § 40-4-106, C.R.S.  That statute states that the Commission “shall have the power to make orders, rules and regulations to require public utilities to maintain and operate its … tracks … in such a manner as to promote and safeguard the health and safety of its employees, passengers, customers, subscribers and the public[.]”  Id at subparagraph (1).  Further, the Commission “has the power to determine, order, and prescribe … the just and reasonable manner including the particular point of crossing at which … the tracks or other facilities of any railroad corporation may be constructed across any public highway … or at which any public highway may be constructed across the tracks or other facilities of any railroad corporation[.]”  Id at subparagraph (2).

17. As the proponent of a Commission order, the City bears the burden of presentation and persuasion regarding the Motion to Amend.  Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1500.

18. A party commencing an action may amend its pleading freely at any time during the notice period.  Thereafter, leave to amend must be obtained from the Commission.  4 CCR 723-1-1309(a).  A party seeking leave to amend has the burden of establishing good cause and the absence of unfair prejudice to opposing parties.

19. The ALJ finds that the City has not sustained its burden of establishing good cause for the Motion to Amend.
20. The available record does not support the conclusion that the Mesa Road crossing will represent the intersection of a public highway and railroad track.  Only select persons will have the key to a locked gate based on their unique need to cross the BNSF line at Mesa Road.  In addition, the City provided official notice to the public that the crossing at Mesa Road would be closed.

21. The term “public highway” as it is used in § 40-4-106, C.R.S., is not defined.  However, the ALJ has previously considered whether the public has “free and unrestricted access” in determining whether the Commission has jurisdiction over a crossing under this statute.
  Although the persons who hold property between the two tracks, in addition to employees of the utilities and public entities who will have access over the BNSF line are members of the public, the undisputed evidence here is that the public at large will not be able to use the crossing.  

22. Given the representations in the Motion to Amend and the record in the procedural conference, the ALJ is unable to connect the purported facts related to the project with the characterization that Mesa Road will be a public crossing when the work is complete.  For this reason, even in the absence of written opposition, the ALJ finds that good cause has not been demonstrated for the proposed amendment.  Therefore the Motion to Amend will be denied.
III. ORDER

A. It Is Ordered That:  

1. The Stipulated Procedural Schedule submitted by the parties is approved consistent with the discussion set forth above.

2. A hearing in this matter will be convened as follows:

DATE:
June 21, 2012

TIME:
10:00 a.m.

PLACE:
Commission Hearing Room

1560 Broadway, Second Floor

Denver, Colorado

3. Motion for Leave to Amend Application Related to Mesa Road Crossing filed by the City of Fountain on January 31, 2012 is denied.
4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge




�  Issued on December 5, 2011.


� As clarified at the prehearing conference, such a motion will be accompanied by the filing of supporting testimony as part of the detailed factual grounds called for in the Stipulated Procedural Schedule.


�  Limited to 20 pages, double-spaced, unless permission to file longer statement is granted.


�  Second paragraph under Section VI on page 3.


�  Notice dated October 8, 2010 and filed by Mr. Greenwood on that date.


�  Decision No. R10-1028 in Docket No. 10A-153R issued September 21, 2010.
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