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I. statement

1. The procedural history of this Docket has been described in earlier interim orders and will not be recapitulated here.

2. Pursuant to Decision No. R11-1294-I, issued on November 30, 2011, the undersigned administrative law judge (ALJ) established a procedural schedule, including a hearing date set for February 9, 2012, in Glenwood Springs, Colorado.

3. Prior to issuing Decision No. R11-1294-I, the ALJ conducted a telephone conference with the parties and their counsel on November 17, 2011.  During the telephone conference, the ALJ discussed with Applicant Julie Lewallen and counsel for intervenors Hy‑Mountain Transportation, Inc., Snow Limousine, Inc., and Michael Murrell doing business as Valley Taxi (collectively, Intervenors) the requirements of answering discovery as well as filing disclosures of witnesses and exhibits that a party intends to present at the evidentiary hearing.  

Specifically, the ALJ admonished Ms. Lewallen to timely comply with such requirements based on her earlier difficulty doing so.
  Ms. Lewallen stated that she understood the requirements and the importance of complying with them.
4. Decision No. R11-1294-I required that Ms. Lewallen file her disclosures of witnesses and exhibits, in conformity with 4 Code of Colorado Regulations (CCR) 723-1-1405(e) on or before January 6, 2012.
5. On January 19, 2012, Intervenors filed and served a Motion to Strike or Dismiss Application, or in the Alternative, Motion in Limine (Motion).  The Motion is based on allegations that Ms. Lewallen did not comply with the disclosure provisions of Decision No. R11-1294-I and did not fully respond to discovery propounded by Intervenors on November 29, 2011.
6. The Commission File in this Docket does not reflect that Ms. Lewallen filed any disclosure of witnesses or exhibits as mandated by Decision No. R11-1294-I and Rule 1405(e)(I).

7. Ms. Lewallen did not file any response to the Motion.
8. Pursuant to § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and a written recommended decision in this matter.

II. Discussion and Conclusions

9. As described in Decision No. R11-1161-I, Ms. Lewallen has experienced a number of personal issues during the pendency of this Docket that have affected her ability to timely and fully comply with the Commission’s Rules of Practice and Procedure (4 CCR 723-1).

10. The ALJ denied an earlier discovery motion filed by Intervenors on the basis that Ms. Lewallen had made a good faith attempt to comply and that Intervenors had not met their burden of establishing the likelihood of being unfairly prejudiced by her actions by a preponderance of the evidence.  
11. Shortly thereafter, the hearing date was vacated
 and ultimately rescheduled after Ms. Lewallen desired to modify the scope of her application two days before the hearing was set to convene.  This process added roughly three months during which the issues with Intervenors’ discovery requests and understanding of Applicant’s pre-hearing disclosures could be resolved.
12. In the course of the teleconference on November 17, 2011, and in the text of Decision No. R11-1161-I,
 the ALJ emphasized the importance of discovery and the mutual exchange of information required by Rule 1405(e).  These mechanisms permit parties to understand the theories and factual bases relied upon by other parties and result in a process that is more open, fair, and administratively efficient.
13. The allegations in the Motion regarding Applicant’s failure to fully respond to discovery are uncontroverted.  The allegations regarding Applicant’s failure to comply with the requirements of Rule 1405(e) are supported by the contents of the Commission’s file.

14. The ALJ finds that Ms. Lewallen has received consistent and repeated cautions regarding the importance of complying with the Commission’s prehearing procedures.  
When Intervenors’ earlier motion was denied and the hearing rescheduled, she was afforded additional time and opportunity to gather the necessary information and share it with the Intervenors.  
15. Based on the contents of the Motion and the Intervenors’ discovery filed and served therewith, the ALJ finds that the information sought was reasonable in scope and relevant to the subject matter of this Docket.  The failure of Applicant to fully respond to discovery and make the requisite disclosures of the evidence she intends to offer at hearing materially impairs Intervenors’ ability to prepare for hearing.

16. Turning to the relief requested, if Intervenors’ Motion in Limine is granted, Ms. Lewallen will be precluded from presenting any witnesses in support of the application.  Given that Applicant bears the burden of proof at hearing pursuant to 4 CCR 723-1-1500, such relief would effectively deprive Applicant of the evidence necessary to prevail.  
This result would represent an inefficient use of the Commission’s—and the parties’—time and resources.  In addition, were Ms. Lewallen to lose on the merits due to her evidence being barred, granting the Motion in Limine would likely result in an outcome that is more harsh than a dismissal.
17. The ALJ also finds that Applicant’s conduct demonstrates a troubling disregard for the Commission’s authority and processes.  Applicant is seeking permission to operate a common carrier transportation service.  If granted, Applicant must comply with important Commission rules regarding safety and financial responsibility.  In its application, Applicant attested that it would operate in accordance with the Commission’s Rules Regulating Transportation by Motor Vehicle.  However, Applicant’s subsequent unwillingness to heed the clearly stated directives of the Commission set forth in the Rules and multiple orders in this Docket renders that attestation questionable.
18. In presiding over this Docket, the ALJ is responsible to ensure that the Commission’s Rules and processes are followed to attain a result that is legally appropriate and fair to the parties.  Throughout this Docket, Applicant has been fairly apprised of the requirements imposed under these Rules as well as the potential consequences for ignoring them.  Applicant has not complied with these requirements or communicated any reason, such as a need for additional time, for her failures.  Most recently, Applicant was served with a motion to dismiss the application and offered no response justifying her actions.  This disregard has now effectively undermined the process to the point where the ALJ finds good cause for dismissing the application without prejudice.
19. This result preserves Applicant’s ability to re-file her application with the benefit of understanding the process and the Commission’s expectation that the process be followed.  It also permits all parties a fresh opportunity to discover facts and prepare their cases in such a way that all will have a full and fair hearing if and when that time comes.  Accordingly, the application will be dismissed without prejudice.

20. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order. 
III. ORDER

A. The Commission Orders That:

1. Motion to Strike or Dismiss Application, or in the Alternative, Motion in Limine filed and served by intervenors Hy-Mountain Transportation, Inc., Snow Limousine, Inc., and Michael Murrell doing business as Valley Taxi on January 19, 2012, is granted.  The Application of Julie Lewallen doing business as J and J Courtesy Carriers is dismissed without prejudice.

2. Docket No. 11A-361CP is now closed and all further proceedings are vacated.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge


�  Discussed in Decision No. R11-1161-I issued on October 28, 2011.


�  In the course of the teleconference on September 30, 2011, the ALJ asked Ms. Lewallen if she preferred to withdraw and later re-file her application so that she could focus on these personal matters.  She stated that she wished to go ahead with the instant Docket and pledged to conform to the Commission’s Rules.


�  Decision No. R11-1174-I, issued on November 2, 2011.


�  At Paragraph No. 12.
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