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I. statement

1. This proceeding was initiated on January 12, 2012, when the Complainant, Daniel P. Duran (Duran), filed a formal complaint (Complaint) with the Colorado Public Utilities Commission (Commission) against Respondent, Deborah Epler, doing business as Action Towing (Action Towing).

2. On January 13, 2012, the Commission entered its Order to Satisfy or Answer and issued an Order Setting Hearing and Notice of Hearing scheduling a hearing in this matter on February 27, 2012, in Denver, Colorado.  

3. Action Towing was served the Order to Satisfy or Answer (including a copy of the Complaint) and Order Setting Hearing and Notice of Hearing by the Commission on January 13, 2012.  Action Towing was ordered to satisfy the matters in the Complaint or to answer the complaint in writing within 20 days from service of the order and Complaint.  See Order to Satisfy or Answer.

4. The Commission ordered that if Action Towing failed to satisfy, or if adequate evidence of its satisfaction is not presented to the Commission, or if no Answer is filed within the time required, the allegations of the Complaint shall be deemed admitted, and the Commission may grant so much of the relief sought in the Complaint as is within its power and jurisdiction or may set the Complaint for Hearing.  See Order to Satisfy or Answer.

5. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge (ALJ) transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. FINDINGS AND conclusions

6. No response to the Order to Satisfy or Answer has been filed whatsoever by Deborah Epler, doing business as Action Towing (Action Towing). Therefore, the allegations of the Complaint are deemed admitted.

7. Rule 6511(b) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 establishes the maximum charge if a vehicle is retrieved before removal (commonly known as "drop charge").  When Mr. Duran attempted to retrieve his vehicle before it was removed by Action Towing, the maximum drop charge (whether motor vehicle is hooked up or not) is $70.00.  Rule 6511(b), 4 CCR 723-6.  Also, when he attempted to retrieve his vehicle, Action Towing was required to advise Mr. Duran that he may offer payment of the towing carrier's drop charge as well as acceptable forms of payment under Rule 6512.  Rule 6512 mandates that towing carriers accept at least one type of major credit card, but the Action Towing representative stated that cash was the only accepted payment method.
8. Action Towing failed to drop the vehicle and failed to advise Mr. Duran that his vehicle could be retrieved upon payment of the applicable drop charge in accordance with Commission rules.
9. Commission rules define a non-consensual tow as a “transportation of a motor vehicle by tow vehicle if such transportation is performed without the prior consent or authorization of the owner or operator of the motor vehicle.”  Rule 6501(g) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.
The record establishes that the tow leading to disputed storage charges was a tow from private property not requested or authorized by the owner of the vehicle.  Thus, the ALJ finds the tow at issue in this complaint is a non-consensual tow.  Without consent of the owner for the tow, the Commission has jurisdiction regarding charges for the tow that is also subject to § 42-4-2101 et. seq., C.R.S., and Commission rules.

The record establishes that Complainant’s allegations that Action Towing failed to comply with the Commission’s towing rules have merit.

10. At the time when Respondent towed Mr. Duran’s vehicle, as alleged in the Complaint, Respondent should have honored his request to drop the vehicle prior to towing it and charged him appropriately for such service.   

11. Mr. Duran was ready, willing, and able to pay the maximum permissible drop charge by credit card before the vehicle was removed (as were other family members present).  Upon payment, Action Towing would have been required to immediately accept payment and release the vehicle.

12. Due to Action Towing’s failure, Mr. Duran’s vehicle was improperly towed resulting in his being charged $249.96 to retrieve his vehicle.

13. Mr. Duran paid Action Towing $249.96 upon retrieving his vehicle from 
Action Towing’s lot.

14. Mr. Duran met his burden of proof of going forward that Action Towing failed to advise him of the applicable payment methods for drop fees as required by Commission rules and/or to accept required payment methods.  He was ready, willing, and able to pay the drop fee.  Based thereupon, the tow of Mr. Duran’s vehicle was contrary to Commission rules.  

15. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

III. ORDER
A. The Commission Orders That:

1. The Complaint by Daniel P. Duran, against Deborah Epler, doing business as Action Towing (Action Towing), filed January 12, 2012, is granted.  Action Towing shall not charge for the improper tow of Mr. Duran’s vehicle.

2. Action Towing shall refund $249.96 to Duran forthwith.

3. The hearing scheduled to commence in this matter on February 27, 2012, in Denver, Colorado is vacated.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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