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I. STATEMENT  

1. On September 8, 2011, the County of Boulder (Boulder County, County, or Applicant) filed an application
 (with attachments).  By that filing, the County seeks authority to construct a new pedestrian underpass of the BNSF Railway Company (BNSF) tracks at railroad milepost 35.86 of the BNSF Front Range Subdivision in the County of Boulder, State of Colorado.  There is no existing National Inventory Number for this location.  This filing commenced this proceeding.  

2. On September 27, 2011, Boulder County filed an Amended Application with attachments.  Reference in this Decision to the Application is to the Amended Application filed on September 27, 2011.  

3. On September 12, 2011, the Commission gave notice of the Application.  
Notice was provided to all interested parties, including adjacent property owners pursuant to 
§ 40-6-108(2), C.R.S.  In addition, that notice established an intervention period and a procedural schedule.  Decision No. R11-1165-I vacated that procedural schedule.  

4. On October 12, 2011, BNSF timely filed an Entry of Appearance and Notice of Intervention.  BNSF did not oppose the project concept but noted that there are many details to be worked out.  Specifically, BNSF asserted that:  (a) it had determined the bridge needs to be rebuilt to accommodate Boulder County's request; and (b) Boulder County needed to agree to bear the estimated $ 80,000 cost of the work for the project.  Until these items are resolved, BNSF requested that the Commission not approve the Application.  
5. On October 12, 2011, the Regional Transportation District (RTD) timely filed an Entry of Appearance and Notice of Intervention.  In that filing, RTD neither contested nor opposed the Application as noticed.  

6. BNSF and RTD, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  
7. By Decision No. C11-1126, the Commission deemed the Application complete within the meaning of § 40-6-109.5, C.R.S., and referred this matter to an Administrative Law Judge (ALJ) "for determination of the merits of the Amended Application."  Id. at Ordering Paragraph No. 4.  

8. Pursuant to Decision No. R11-1165-I, the ALJ convened a prehearing conference on November 14, 2011.  Applicant and Intervenors were present, were represented by legal counsel, and participated.  Following the prehearing conference, the ALJ issued Decision No. R11-1226-I.  By that Order, the ALJ scheduled the evidentiary hearing in this docket for January 31, 2012 and established a procedural schedule for this docket.  
9. Pursuant to the procedural schedule, Applicant filed its Witness and Exhibit List on December 23, 2011 and filed its Supplemental Witness List on January 20, 2012.  

10. Pursuant to the procedural schedule, each intervenor filed its Witness List and exhibits on January 10, 2012.  

11. On January 26, 2012, the Parties filed a Stipulation.  Accompanying the filing are three Exhibits:  Exhibit A is a Letter Agreement between Applicant and RTD with respect to RTD's intervention and Boulder County's proposed wetlands mitigation measures near the subject pedestrian underpass; Exhibit C consists of the June 2, 2011 plans for the project "with revisions to the Drainage Plan and Profile ... sheet dated August 29, 2011 and revisions to the Bikeway Plan and Profile sheet dated September 1, 2011" (Stipulation at ¶ 1.A); and Exhibit D consists of "the October 12, 2011 plans showing the trail canopy" (id. at ¶ 1.B).
  
12. The Stipulation requests that language in the Application be amended and that the Exhibit C and the Exhibit D appended to the Stipulation be substituted for the Exhibit C and the Exhibit D appended to the Application.  In the Stipulation at ¶ 1, the Parties agree to an amendment to the Application to conform the Application to the Stipulation.  In that filing at ¶ 4, the Parties request that the evidentiary hearing scheduled for January 31, 2012 be vacated.  

13. All Parties are signatories to the Stipulation.  As a result, waiving response time to the Stipulation will not prejudice any party.  The ALJ will waive response time to the Stipulation.  

14. The ALJ now considers the substance of the Stipulation.  

15. In view of the Stipulation, the ALJ will vacate the January 31, 2012 hearing.  

16. Paragraph 3 of the Stipulation, which contains the agreements concerning payment for the cost of the project, states:  


Intervenors BNSF and RTD hereby withdraw any opposition to the County's Application contingent on the PUC approving the Amended Application as modified in paragraph 1 [of the Stipulation] including the County's commitment to fund the entire project ... including the cost to construct all necessary drainage facilities to allow the railroad right of way to drain to nearby Dry Creek ... and to pay BNSF the cost to demolish the existing wooden pier bridge and [to] replace [it] with a concrete bridge as previously agreed upon.  The County further agrees that, if and when RTD obtains funding for the Northwest Corridor Commuter Rail line through this location and the second bridge is needed, the County agrees to make and [to] pay for whatever modifications are necessary, if any, to the trail and trail facilities to maintain a minimum vertical clearance of 8 feet to the underside of the second track bridge girders and to extend the trail canopy for the second track bridge.  
(Emphasis supplied.)  
17. An additional agreement is found in the Stipulation at Exhibit A.  In that letter agreement between Applicant and RTD, Boulder County agrees  

that it will make reasonable efforts to move the additional (over and above the 1 to 1 replacement) wetlands being created by the crossing project onto City of Boulder property no closer than 18' from the east BNSF [right-of-way] line, with the caveat that the City of Boulder may require changes.  
18. Further, Applicant and BNSF state that they  

have worked out almost all language for a Construction and Maintenance Agreement ("C&M") but [that they] need more time to finalize the language and to agree on the easement terms.  BNSF and the County [agree to] file the C&M Agreement as a late filed exhibit within 45 days  
of January 26, 2012.  Stipulation at ¶4.  
19. Finally, the Parties agree  
that the project may proceed once the County has obtained PUC approval of the ... Application as modified [by the Stipulation], and BNSF and the County have signed the C&M Agreement and BNSF has signed and delivered the easement to the County.  
Stipulation at ¶4 (emphasis supplied).  
20. The ALJ finds that the Stipulation addresses the issues raised by BNSF in its intervention.  The ALJ finds that that the Stipulation states good cause to amend the Application.  The ALJ finds that amended Exhibit D appended to the Stipulation complies with Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(g).  The ALJ finds that the record supports accepting the Stipulation and that accepting the Stipulation is in the public interest.  The ALJ will accept the Stipulation and will order the Application amended to conform to the Stipulation (Amended Application).  

21. With the acceptance of the Stipulation, Intervenors withdraw their opposition to the Amended Application.  Stipulation at ¶ 3 (quoted above).  As a result, the Amended Application is neither opposed nor contested.  
22. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-1403, the uncontested and unopposed Amended Application may be considered under the Commission's modified procedure and without a formal hearing.  The ALJ finds that the uncontested and unopposed Amended Application can be, and should be, considered under the Commission's modified procedure and without a formal hearing.  
23. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS, DISCUSSION, AND CONCLUSIONS  
24. The Commission has subject matter jurisdiction in this matter pursuant to 
§§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.  For purposes of this proceeding, the Commission has personal jurisdiction over Applicant and BNSF.  Section 40-4-106(2), C.R.S.  
25. The Commission gave notice to all interested parties, including the adjacent property owners.  
26. Applicant is the Boulder County Board of County Commissioners, a body corporate and politic in the State of Colorado, which is authorized to construct, to maintain, and to use public rights of way.  The pedestrian underpass that is the subject of this proceeding is proposed to be constructed within Boulder County.  
27. Intervenor BNSF is a corporation in good standing in Colorado.  BNSF owns and operates the track under which County proposes to construct the pedestrian underpass that is the subject of this proceeding.  

28. Intervenor RTD is a political subdivision of the State of Colorado.  RTD was established and is statutorily authorized to develop, to operate, and to maintain a mass transportation system for the District, which includes the Counties of Boulder, Denver, and Jefferson and portions of the Counties of Adams, Arapahoe, and Douglas.  The pedestrian underpass that is the subject of this proceeding is proposed to be constructed in RTD's Northwest Rail Corridor.  
29. The proposed pedestrian underpass consists of a pedestrian path under the BNSF structure at MP 35.86 on Line Segment 476 in Boulder County.
  Specifically,  

work at the new underpass .. will include construction of a concrete pedestrian trail from the end of the box culvert under State Highway 119 ... running southeasterly under the new railroad bridge and connecting with an existing City of Boulder gravel fines pedestrian trail east of the railroad right of way.  Drainage facilities and wetland mitigation will be provided to adjust the flow of nearby Dry Creek, also known as Dry Creek No. 2, to pass under the new railroad bridge and to allow the railroad right of way to drain to nearby Dry Creek No. 2.  
Stipulation at ¶ 1.A; Amended Application at ¶ 10.  
30. At present, 8-10 trains per day pass over the site of the proposed pedestrian underpass.  The timetable speed is 49 miles per hour at the cross over of the proposed pedestrian underpass.  Within the next 10 years, an increase of 10 percent in the number of trains over the site of the proposed pedestrian underpass, with no increase in timetable speed, is anticipated.  Amended Application at ¶ 5.  
31. The total estimated cost to construct the underpass is $ 550,000.  Of this amount, the estimated cost to construction on the BNSF right-of-way is $ 80,000.  Amended Application at ¶ 6.  As specified in the Stipulation at ¶ 3 (quoted above) and as stated in the Amended Application at ¶ 6, County will pay the entire cost of the underpass.  
32. Boulder County anticipates commencement of construction on May 1, 2012.  Boulder County expects that construction will be completed within one year of commencement of construction.  
33. At present, there is no National Inventory Number assigned to the proposed pedestrian underpass.  

34. The record supports granting the Amended Application, subject to conditions.  Subject to the conditions stated in this Decision, the Amended Application will be granted.  

35. Subject to the conditions stated in this Decision, Boulder County will be authorized to construct, and will be ordered to construct, the pedestrian underpass as described in the Amended Application, including the four appended exhibits.  
36. As a condition of granting the Amended Application, Boulder County will be ordered to file, on or before March 30, 2012, a copy of the signed construction and maintenance agreement for the pedestrian underpass authorized by this Decision.  Construction on the pedestrian underpass may not begin until the construction and maintenance agreement has been signed and filed with the Commission.  
37. As a condition of granting the Amended Application, Boulder County will be ordered to inform the Commission in writing when the pedestrian underpass authorized by this Decision is completed (completion report).  Boulder County will be ordered to file the completion report within ten calendar days of the date on which the pedestrian underpass authorized by this Decision is completed.  The Commission expects the completion report to be filed on or before May 31, 2013.  The Commission understands, however, that the completion report may be filed earlier or later than May 31, 2013, depending on changes or delays to the construction schedule.  
38. As a condition of granting the Application and pursuant to Rule 4 CCR 
723-7-7211(c), Boulder County will be ordered to maintain, at its own expense, the pedestrian underpass that this Decision authorizes Boulder County to construct.  

39. Pursuant to Rule 4 CCR 723-7-7211(a) and Rule 4 CCR 723-7-7301(a), BNSF will continue to be responsible for maintaining the tracks and appurtenances and the railroad equipment at railroad milepost 35.86 of the BNSF Front Range Subdivision in the County of Boulder, State of Colorado.  

40. BNSF is required to obtain a National Inventory number for the new crossing authorized by this Decision.  BNSF will be ordered to file, on or before May 31, 2013, a copy of the U.S. Department of Transportation (US DOT) National Inventory No. form for this new crossing.  The Commission understands, however, that the US DOT National Inventory No. form may be filed earlier or later than May 31, 2013, depending on changes or delays to the construction schedule.  
41. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. Consistent with the discussion above, the Stipulation filed on January 26, 2012 is accepted.  
2. The Application filed on September 8, 2011 by the County of Boulder, as amended on September 27, 2011, is amended further by the Stipulation filed on 
January 26, 2012.  
3. Subject to the conditions contained in this Decision, the Application filed by the County of Boulder on February 9, 2011, as amended, is granted.  
4. Subject to the conditions stated in this Decision, the County of Boulder is authorized to construct, and shall construct, a new pedestrian underpass of the BNSF Railway Company (BNSF) tracks at railroad milepost 35.86 of the BNSF Front Range Subdivision in the County of Boulder, State of Colorado, as described in the Application filed on September 8, 2011, as amended on September 27, 2011 and as further amended by the Stipulation filed on January 26, 2012.  
5. The authority granted by Ordering Paragraph No. 4 is conditioned as follows:  the County of Boulder shall file a report with the Commission to inform the Commission when the pedestrian underpass is completed (completion report).  The County of Boulder shall file the completion report within ten calendar days of the date on which the pedestrian underpass is completed.  The Commission expects the completion report to be filed on or before May 31, 2013.  That said, the Commission understands that the completion report may be filed earlier or later than May 31, 2013, depending on changes or delays to the construction schedule.  
6. The authority granted by Ordering Paragraph No. 4 is conditioned as follows:  the County of Boulder shall file, on or before March 30, 2012, a copy of the signed construction and maintenance agreement for the pedestrian underpass at railroad milepost 35.86 of the BNSF Front Range Subdivision in the County of Boulder, State of Colorado.  Construction shall not begin until the construction and maintenance agreement has been signed and filed with the Commission.  
7. The authority granted by Ordering Paragraph No. 4 is conditioned as follows:  the County of Boulder shall maintain, at its own expense, the pedestrian underpass at railroad milepost 35.86 of the BNSF Front Range Subdivision in the County of Boulder, State of Colorado.  
8. The BNSF Railway Company shall continue to be responsible for maintaining the tracks and appurtenances and the railroad equipment at railroad milepost 35.86 of the BNSF Front Range Subdivision in the County of Boulder, State of Colorado.  
9. The BNSF Railway Company shall file with the Commission a copy of the U.S. Department of Transportation (U.S. DOT) crossing inventory form that contains information, including the new crossing number assigned to the crossing, for the new crossing at railroad milepost 35.86 of the BNSF Front Range Subdivision in the County of Boulder, State of Colorado.  The BNSF Railway Company shall make this filing on or before May 31, 2013.  That said, the Commission understands that the U.S. DOT crossing inventory form may be filed earlier or later than May 31, 2013, depending on changes or delays to the construction schedule.  
10. The Commission retains jurisdiction to enter such orders as may be necessary to effectuate the purposes of this Decision.  
11. Response time to the Stipulation is waived.  
12. The evidentiary hearing schedule for January 31, 2012 is vacated.  
13. Docket No. 11A-735R is closed, subject to receipt of the compliance filings required by this Decision.  

14. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

15. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, to modify, to annul, or to reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

16. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________

                              Administrative Law Judge


�  Although the County denominated this filing as a petition, the filing was an application under the applicable Commission rules.  As discussed below, Boulder County subsequently filed an Amended Application.  


�  There is no Exhibit B appended to the Stipulation.  


�  Exhibit A to the Amended Application is a vicinity map of the location of the existing BNSF structure.  Exhibit B to the Amended Application shows the project location.  Exhibit C to the Amended Application consists of the plans (including drainage plans) for the project.  Exhibit D to the Amended Application consists of the plans showing the trail canopy.  
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