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I. statement

1. On August 2, 2011, Petitioner Nichole Susan Stephens (Ms. Stephens) filed a Petition for Waiver/Variance of Safety Regulations – Driver (Petition).  Specifically, the Petition seeks a waiver of 49 Code of Federal Regulations (CFR) Part 396.41(b)(10) (eyesight) as incorporated by Commission Rule 6102(a).  4 Code of Colorado Regulations (CCR) 
723-6-6102(a), Rules Regulating Transportation by Motor Vehicle.
2. On August 10, 2011, the Petition was assigned Docket No. 11V-645CP and assigned to the undersigned administrative law judge (ALJ) for disposition by minute order of the Commission.
3. Based on the availability of Ms. Stephens, a hearing was set in this matter on September 20, 2011, in the Commission offices.

4. At 10 a.m. on September 20, 2011, the ALJ convened the hearing as scheduled.  Ms. Stephens was not present.  The ALJ waited 15 minutes to allow for traffic or other difficulties she might have encountered on her way to the hearing.  The ALJ checked with the Commission’s administrative staff and confirmed that Ms. Stephens had not called to report any problem or delay.  The ALJ attempted to reach Ms. Stephens at the number listed on the petition, but she did not answer.  Nor did Ms. Stephens return the call in response to a message left at her number.

5. At 10:30 a.m. the ALJ concluded that Ms. Stephens was not going to appear and adjourned the hearing.

6. On September 29, 2011, the ALJ issued Decision No. R11-1061-I.  In that Decision, the ALJ requested that Petitioner waive the confidentiality of records attached to the Petition in order that the content thereof could be referenced in a decision on Petitioner’s fitness as a motor carrier operator.  

7. Petitioner never contacted the ALJ nor made any filing in this Docket in response to Decision No. R11-1061-I.

8. As this matter is uncontested, the ALJ will render a decision on the Petition in accordance with the Commission’s Modified Proceedings Rule.  4 CCR 723-1-1403, Rules of Practice and Procedure.  Pursuant to § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and a written recommended decision in this matter.

II. Findings of Fact and Conclusions of Law

9. Petitioner seeks a waiver of 49 CFR Part 396.41(b)(10) (eyesight) as incorporated by Commission Rule.  4 CCR 723-6-6102(a).
10. Rule 49 CFR 391.41(b)(10) provides that a person is physically qualified to drive a commercial vehicle if that person

[h]as distant visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or visual acuity separately corrected to 20/40 (Snellen) or better with corrective lenses, [has] distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective lenses, [has] field of vision of at least 70° in the horizontal Meridian in each eye, and [has] the ability to recognize the colors of traffic signals and devices showing standard red, green, and amber[.]

11. As an attachment to the Petition, Ms. Stephens submitted a current Medical Examination Report for Commercial Driver Fitness Determination issued pursuant to 49 CFR § 391.43.  Ms. Stephens also submitted a signed note from a doctor of optometry.  These two documents were filed as confidential attachments.  

12. The ALJ has reviewed the documents attached to the Petition and finds that they present conflicting information regarding Ms. Stephens’ vision and ability to drive safely.  Had Ms. Stephens appeared at the hearing, she may have been able to address the inconsistency in these documents and perhaps demonstrate her fitness.  She did not do so.

13. A petitioner in the position of Ms. Stephens bears the burden of proof and of going forward pursuant to Rule 1500.  The ALJ concludes that Ms. Stephens did not meet these burdens.

14. In addition, the ALJ finds that the failure of Ms. Stephens to attend the hearing on the date she agreed she was available, the fact that she made no effort to explain the circumstances of not attending the hearing, and her failure to respond to the ALJ’s request set forth in Decision No. R11-1061-I collectively demonstrate an unwillingness to recognize the authority of the Commission to regulate transportation for hire in the interest of public safety.  This disregard of the process initiated by the filing of Ms. Stephens’ Petition, coupled with her failure to sustain the burden of proof regarding her medical fitness as a driver lead the ALJ to conclude that the Petition should not be granted.

15. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.
III. ORDER

A. The Commission Orders That:  

1. The Petition of Nichole Susan Stephens for a Waiver/Variance of Safety Regulations – Driver is denied.  
2. Docket No. 11V-645CP is now closed and all further proceedings are vacated.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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