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I. Statement

1. The cases listed on the attached Appendix A (Hearing Exhibit 1) were instituted by Complaint and Notice of Suspension and Hearing issued by the Commission Director and served upon the Respondents on January 6, 2012 (Hearing Exhibit 5).
  The cases were called for hearing on January 23, 2012, at 8:45 a.m., in a Commission Hearing Room, 1560 Broadway, Suite 250, Denver, Colorado, before Administrative Law Judge (ALJ) Keith J. Kirchubel.

2. Ms. Jonell Poley appeared through counsel and testified on behalf of the Staff of the Commission (Staff).  Mr. Ronny Norwood appeared on behalf of Respondent Ten of Hearts Recovery (THC), Case No. 01221-INS, and Mr. Muneer Khaireddein appeared on behalf of Respondent All American Towing, LLC (AAT), Case No. 01215-INS.  No other person appeared on behalf of any Respondents at the hearing.  Exhibits 3 through 6 were identified, offered, and admitted into evidence during the hearing.  
II. STATEMENT, FINDINGS, AND CONCLUSIONS

3. Pursuant to § 40-10.1-401, C.R.S., and the rules of the Commission, every towing carrier must obtain and keep in force at all times workers’ compensation coverage in accordance with the “Workers’ Compensation Act of Colorado” (the Act) found in articles 40 to 47 of Title 8, C.R.S.

4. Each towing carrier that held a current and valid permit on August 10, 2011, was required to file proof of workers’ compensation insurance coverage, as required by paragraph (a) of subsection (3) of § 40-10.1-401, C.R.S., on or before December 31, 2011.    

5. The references to the Act in this statute and Commission Rule 6007 (4 Code of Colorado Regulations (CCR), 723-6-6007) indicate that towing carriers only need to provide evidence of workers’ compensation insurance coverage to the extent that such coverage is required by the Act.  There is nothing in § 40-10.1-401, C.R.S., or Rule 6007 that suggests that towing carriers are required to obtain and keep workers’ compensation insurance coverage if such coverage is not required under the Act.

6. Certain business entities are not required to obtain and keep workers’ compensation insurance coverage under the Act.  First, sole practitioners who do not employ any persons (i.e., all work is performed by the owner) are not required to obtain and keep workers’ compensation coverage.  The same is true of partnerships where all work is performed by the managing partners, rather than employees.  § 8-40-302(5)(b), C.R.S.

7. Second, officers or members of corporate entities may elect to reject workers’ compensation coverage.  § 8-41-202, C.R.S.  Such an election is made by filing form WC 43 with the Division of Workers’ Compensation of the Colorado Department of Labor and Employment.  If the corporate entity has elected to reject coverage for its officers or members and it has no other employees, then the entity is not required to maintain workers’ compensation insurance.

8. Turning to Hearing Exhibits No. 4 and No. 5, the notice letters sent to towing carriers stated that “Effective January 1, 2012, all towing carriers are required to have Workers’ Compensation on file with the Commission.”  Based on the above analysis, that statement does not accurately describe the responsibilities of towing carriers.  The notice letters go on to state, “Your evidence of workers’ compensation has not been received in this office.  Effective immediately the towing permit referenced above is summarily suspended.”

9. At the January 23, 2012 hearing, Staff recommended that the authorities and permits of all the motor carriers listed in Appendix A be revoked for failure to file proof of workers’ compensation insurance coverage. 
10. In implementing the provisions of § 40-10.1-401, C.R.S., that required towing carriers that held a current and valid permit as of August 10, 2011, to file proof of workers’ compensation coverage, the Commission could not require proof of such coverage from towing carriers who were not, pursuant to the Act, bound to maintain such coverage.  Nor should carriers have their Commission authorities summarily revoked when they fail to file proof of coverage they are not legally bound to maintain.

11. The Commission could reasonably require entities that are exempt from maintaining such coverage (i.e., sole practitioners and partnerships with no other employees, or corporate entities that have effectively rejected coverage for their officers or members and also have no other employees) to make filings with the Commission demonstrating the basis for such exemption.  There is nothing in the notice letters or the supporting testimony to indicate that such alternate means of complying with § 40-10.1-401, C.R.S., were invited from carriers or considered by Staff in recommending summary revocation.

12. It is also possible that a towing carrier that is exempt from obtaining and keeping workers’ compensation insurance in force might have disregarded the Commission’s notice letter
 on the basis that the letter was not applicable.  This possibility is sufficiently likely that the ALJ finds that summary revocation based on the content of the notice letters is inappropriate.

13. For the foregoing reasons, the ALJ will deny the summary revocation of the carriers listed in Appendix A without prejudice.  Section 40-10.1-401, C.R.S., requires towing carriers that held a current and valid permit as of August 10, 2011, to demonstrate compliance by making a filing with the Commission.  What is required, however, is proper notice of what is necessary to achieve compliance and thereby avoid summary revocation.  At a minimum, the Commission must explain how entities that are exempt from maintaining workers’ compensation coverage may demonstrate compliance.  For example, sole practitioners and partnerships with no employees other than the owners could advise the Commission of their exempt status in a sworn statement filed in accordance with clear instructions.  Similarly, corporate entities that have rejected coverage for officers or members
 and that have no other employees could also make a filing with the Commission establishing their exempt status.

14. The ALJ will order Staff to re-issue notice of this proceeding to the carriers listed on Appendix A.  The notice shall explain that each carrier is required to demonstrate compliance with § 40-10.1-401(3)(b), C.R.S., by filing proof of workers’ compensation insurance coverage or in the alternative evidence that the carrier is not required to maintain such coverage as discussed above.  The notice shall also advise the affected carriers that a hearing in this matter will be convened on February 27, 2012, in the Commission’s offices.

III. ORDER

A. It is Ordered That:

1. The recommendation of Trial Staff of the Commission to summarily revoke Respondents’ authorities or permits listed in Appendix A is denied without prejudice.  

2. Commission Staff shall issue a new notice of this proceeding consistent with the discussion above.  
3. A further hearing in this matter will be convened as follows:
DATE:

February 27, 2012

TIME:

8:45 a.m.

PLACE:
Commission Hearing Room


1560 Broadway, Second Floor


Denver, Colorado  

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge










� Hearing Exhibit 5 was permitted to be filed on January 24, 2011, because a computer problem at the Commission prevented Ms. Poley from printing copies of the notice letters at the time of the hearing.


�  Which omits any reference to exempt entities.


�  And that have properly advised the DOWC of such fact.
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