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I. STATEMENT

1. On or about December 19, 2011, Cbeyond Communications LLC (Cbeyond) filed Advice Letter No. 23 to Colorado Tariff No. 2.   

2. Cbeyond filed this advice letter in compliance with the Federal Communications Commission's (FCC) November 18, 2011 Report and Order and Further Notice of Proposed Rulemaking in WC Docket Nos. 10-90, et. al. FCC 11-161, which mandates the intercarrier compensation regime for certain intrastate Voice over Internet Protocol-Public Switched Telephone Network traffic.  

3. By Decision No. C11-1409, issued December 30, 2011, the proposed effective date of the tariff page(s) filed with Advice Letter No. 23, January 2, 2012, was suspended for 120 days, to May 1, 2012, or until further order of the Commission.  This matter was also referred to an Administrative Law Judge.  

4. No party has intervened.  Cbeyond is the only party to the proceeding.  

5. On January 24, 2012, the Commission received correspondence from Cbeyond requesting that Advice Letter No. 23 and accompanying tariff sheets be withdrawn.

6. Rule 1309(d) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, provides: “A party may withdraw or dismiss an application, petition, tariff, or advice letter after such respective times only upon motion granted by the Commission. In ruling upon such a motion, the Commission shall consider whether good cause for withdrawal is stated, and whether other parties would be prejudiced.”

7. Cbeyond’s correspondence will be construed as a motion in the proceeding.  There being no other party to the proceeding, it is appropriate that response time be waived.

8. Cbeyond is the only party to the proceeding, the Commission has found that concerns raised by Commission Staff in its protest warrant further investigation, and the company obviously does not wish to pursue the matter further at this time.  Based upon good cause shown and no prejudice coming to any other party, the request will be granted.  The advice letter and accompanying tariff sheets will be withdrawn and the proceeding dismissed.

II. ORDER
A. The Commission Orders That:

1. Response time to Cbeyond Communications LLC’s (Cbeyond) request that Advice Letter No. 23 and accompanying tariff sheets be withdrawn, construed as a motion, is waived and the request granted.

2. The Advice Letter and accompanying tariff page(s), having a proposed effective date of January 2, 2012, are withdrawn.

3. This docket is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________
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