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I. STATEMENT
1. On November 18, 2010, the Colorado Department of Transportation (CDOT) and the City of Commerce City (the City or Commerce City) filed an application (Application), requesting authority to widen the existing roadway and crossing; install pedestrian sidewalks; remove existing and install new active warning signals consisting of gates, flashing lights, bells, constant warning time circuitry, medians, and a new cabin; relocate an existing control point to the north side; and relocate the Hazeltine siding further north at the crossing of State Highway 44 (104th Avenue) with the Union Pacific Railroad Company (Union Pacific) at railroad milepost 11.25 of the Greeley Subdivision, National Inventory Crossing ID No. 804433D, in the City of Commerce City, Adams County, State of Colorado.  

By Decision No. R11-1264-I, issued November 25, 2011, post hearing, the undersigned administrative law judge disclosed concern that there was insufficient notice that the hearing would address consideration of cost allocation issues. Thus, additional notice was given as to cost allocation and a hearing was scheduled to address these matters.  “Based upon the evidence of record in the proceeding, including this further hearing, a determination will be made on how the costs will be borne and paid if alternations of the crossing, including reconstruction of signals, are ordered at the crossing.”  Decision No. R11-1264-I at 2-3.
2. On December 13, 2011, the Motion to Set Aside Interim Order Dated November 25, 2011 (i.e., Decision No. R11-1264-I) was filed by Union Pacific.  

3. On December 14, 2011, CDOT's Response to PUC Decision Nos. R11-1264-I and R11-1384-I was filed.  CDOT is not taking a position regarding the necessity for alterations to the Union Pacific 104th Avenue rail crossing or the allocation of costs therefor.

On December 20, 2011, the Response to City of Commerce City's Motion to Strike Dated December 19, 2011 was filed by Union Pacific.

4. Union Pacific contends that Decision No. R11-1264-I should be set aside because:

a)
The Commission does not have authority to allocate costs for surface improvements at railroad grade crossings;

b)
Cost allocation for signals is not available in absence of allocation to the Highway-Rail Crossing Protection Fund;

c)
Any claim for cost allocation has been waived; 

d)
A denial of due process; and

e)
The requested relief is preempted by federal law.

5. On December 23, 2011, the City of Commerce City’s Response to Motion to Set Aside Interim Order Dated November 25, 2011 was filed.  Commerce City addresses Union Pacific’s arguments and contends that the relief requested should be denied.

6. On January 13, 2012, the City of Commerce City’s Response to Section V of Motion to Set Aside Interim Order Dated November 25, 2011 (with page numbers and one errata) was filed.  Commerce City argues the decision should not be set aside on preemption grounds based upon previous incorporated arguments with further supplementation.

A. Commission Jurisdiction

7. The parties’ arguments focus upon § 40-4-106(3)(a)(I), C.R.S., which provides:

The commission also has power upon its own motion or upon complaint and after hearing, of which all the parties in interest including the owners of adjacent property shall have due notice, to order any crossing constructed at grade or at the same or different levels to be relocated, altered, or abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission, and to prescribe the terms upon which the separation should be made and the proportion in which the expense of the alteration or abolition of the crossing or the separation of the grade should be divided between the railroad corporations affected or between the corporation and the state, county, municipality, or public authority in interest.

§ 40-4-106(3)(a)(I), C.R.S.

8. Union Pacific contends that the phrase “and to prescribe the terms upon which the separation should be made” makes clear that the section only applies to grade separation allocation cases.  Union Pacific then argues legislative history further supports a finding that surface projects are not subject to allocation.

9. Union Pacific argues that ignoring the 2008 amendments to §§ 40-4-106(3)(a)(II) through 40-4-106(3)(a)(III), C.R.S., regarding funding issues, further clarifies the legislative intent that cost allocation only apply to grade separations.  

10. Union Pacific also maintains that the plain, unambiguous language of § 40-4-106, C.R.S., only refers to grade separations as being subject to allocation by the Commission.

11. Although cost allocation other than signal cost was not originally in the statute, Union Pacific argues that legislative amendments arising from concerns during the 1980s lead to funding mechanisms for grade separations and sites to testimony presented to the Colorado Legislature (Legislature).

12. Union Pacific argues that the lack of rules specifically addressing cost allocation for grade separation along with specific provision regarding widening of a grade crossing also indicate a lack of jurisdiction.

13. Commerce City argues precisely the opposite interpretation.  Commerce City contends that § 40-4-106(3)(a)(I), C.R.S., explicitly authorized the Commission to order any 
at-grade crossing to be relocated, altered, or abolished and to order the terms thereof specifically including the cost apportionment.  Commerce City argues that parsing the statutory language makes clear that the Commission has jurisdiction to apportion costs.

14. Commerce City argues that the plain language of the statute is clear and one should not resort to legislative history to seek an alternative intent.  External information should only be reviewed to interpret the meaning of a statutory provision where the plain language is unclear. See Crandall 238 P.3d at 662.

15. Further, in applying a statute, every word should be given effect. See, Charlton v. Kimata, 815 P.2d 946, 949 (Colo. 1991) (if possible, court must give effect to every word of the statute); Dept. of Revenue, Motor Vehicle Div. v. Borquez, 751 P.2d 639, 643 (Colo. 1988) (rules of statutory construction require presumption that legislature inserted every part for a purpose, and every part of statute should be carried into effect).  In order to give effect to the phrase “of the alteration or abolition of the crossing,” Commerce City argues the Commission must be able to allocate costs accordingly.  Giving effect to the phrase requires that the provision applicability not be limited to grade separations.

16. Commerce City goes on to address legislative history arguments.  It is argued that the section applied to grade separations prior to amendments in 1980 addressing at-grade crossing expansion.  Thus, the legislative intent could not have been to apply the provision solely to grade separations.   The final phrase of then subsection (4)(a) stands alone and thereto relates to the full cost of the expansion including safety signals and devices.  Further, it is argued that by repealing subsection (4), without amending subsection (3), the Legislature intended that local road authorities no longer should be allocated the full cost of expansion.  Finally, without regard to testimony offered by Union Pacific, Commerce City notes that subsection (3), addressed herein, has not been significantly altered since 1983.  See, Colo. Laws 1983, H.B.1569, § 1; Colo. Laws 1986, S.B.123, §§ 1, 2; Colo. Laws 1991, H.B. 91-1198, § 62; Colo. Laws 1993, S.B. 93-18, § 15; Colo. Laws 1999, Ch. 49, § 1; Colo. Laws 2003, Ch. 25; Colo. Laws 2007, Ch. 75, § 1; Colo. Laws 2008, Ch. 384, § 12.

17. Addressing Rule 7211(d), Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7, Commerce City argues that Union Pacific’s proposed Option 5 goes beyond highway improvements and is beyond the scope of the provision argued as well as the improvements requested in the Application.  Commerce City points to Rule 7211(e) as applicable at bar requiring Union Pacific to pay costs of track construction.  

18. As the movant, Union Pacific carries the burden of proof to show the Commission lacks jurisdiction to allocate costs at issue regarding the at-grade crossing.  It has failed to meet that burden of proof.  

19. Neither party sites prior Commission decision or judicial authority controlling the issues at bar.  

20. Union Pacific emphasizes the phrase “and to prescribe the terms upon which the separation should be made” arguing that the section refers only to grade separation allocation cases.  Union Pacific’s interpretation is not adopted as it renders several portions of the statute meaningless.  

21. The undersigned agrees with the statutory interpretation of Commerce City, consistent with Decision No. R11-1264-I.  

22. The section lies in Article 4, Service and Equipment, which is applicable to all public utilities – not just railroads (e.g., operation of plant, system, equipment, and electrical wires).  § 40-4-106(1), C.R.S.

23. The Commission has the power to determine the just and reasonable manner, including the particular point of crossing of public utility facilities across the facilities of another utility at grade, above grade, or below grade.  This provision clearly applies to utilities other than railroads crossing facilities at grade.  § 40-4-106(2)(a), C.R.S.

24. Section (3)(a)(I), enumerates Commission powers, specifically including ordering an at-grade crossing to be relocated.  The statute explicitly authorizes the Commission to prescribe the proportion of expense of abolishing an at-grade crossing.  Clearly such circumstances do not affect a grade separation.  No convincing basis is shown in the statutory language that the cumulative addition of power to prescribe the terms upon which the separation should limit all other enumerated powers.  

25. Application of the plain language is supported by review of the legislative history addressed by Commerce City. 

26. Commerce City points to the statutory language prior to the amendments addressed by Union Pacific.  In 1980, subsection (4) of § 40-4-106, C.R.S., was repealed by House Bill (H.B.) 1135. Prior to repeal, subsection 4 read as follows:

(4)(a) When a political subdivision requests the approval of an expansion of a public highway at a railroad crossing within such political subdivision, the commission shall authorize such expansion, including the alteration or relocation of safety signals and devices as are necessary, and shall allocate the full cost thereof to the political subdivision in interest when:

(I) The political subdivision in interest has passed an ordinance or resolution authorizing the expansion of the public highway at the crossing from two to four lanes;

(II) Such political subdivision has passed an ordinance or resolution authorizing the issuance of bonds or has made other provisions to finance the expanded crossing; and

(III) The crossing is used by an average of over five thousand motor vehicles per day.

27. Notably, subsection (4) in 1980 directed Commission cost allocation for expansion of a public highway at a railroad crossing in a particular manner under specified conditions.  It stands to reason that the Commission had cost allocation jurisdiction at the time and that eliminating mandated allocation, without more, does not remove the Commission’s jurisdiction to allocate costs.  Such previous jurisdictional recognition supports Commerce City’s application of the statute.

28. The Commission found only one instance where the manner of modifying an at-grade crossing was contested and fully litigated.  See Decision No. R86-0702, issued June 6, 1986.  In that proceeding, the Commission ordered modifications to the crossing outside of the applicant’s proposal to ensure protection of the public at the crossing.  The cost thereof was found subject to cost allocation and costs were allocated accordingly.  

29. Union Pacific presents arguments surrounding discussions regarding grade separations; however, they fail to demonstrate that such discussions are relevant, much less controlling, as to at-grade crossings.  Illustratively, Exhibit A is a summary of testimony prepared for a hearing regarding grade separations.  There is no apparent reason one would expect 
at-grade crossings to be address therein. Union Pacific failed to show that the Commission does not have authority to order cost allocation for any portion of the relief that may be granted herein. 
B. Availability of Cost Allocation for Signals. 

30. Union Pacific next argues that the Commission cannot allocate costs pursuant to § 40-4-106(b), C.R.S., in this proceeding because funds in the highway-rail crossing signalization fund have been allocated in Docket No. 11A-242R. 

31. Commerce City relies upon a larger portion of the plain statutory language in context.  The undersigned agrees with Commerce City’s interpretation of the statute.  

32. “The rule is well settled that ordinarily, the State may, under its police power impose upon a railroad the whole cost of installation of safety devices at grade crossings, or such part thereof, as it deems appropriate.” Atchison v. Public Utils. Com, 190 Colo. 378, 381 (Colo. 1976) citing Atchison, Topeka & Santa Fe Ry. Co. v. PUC, 346 U.S. 346, 74 S.Ct. 92, 98 L.Ed. 51 (1953); Nashville, Chattanooga & St. Louis Ry. v. Walters, 294 U.S. 405, 413, 55 S.Ct. 486, 487, 79 L.Ed.949, 954 (1935); see Union Pacific RR Co. v. PUC, 170 Colo. 514, 463 P.2d 294 (1969).” 

33. The plain language of the statute addresses cost allocation.  Union Pacific’s contention that an amount of costs must be allocated to the highway-rail crossing signalization fund as a condition of cost allocation jurisdiction fails.  The statute does not require any minimum level amount fixed to be paid by such fund.  Thus, the amount could be fixed at zero dollars in application of the provision. 

34. In any event, allocation to the highway-rail crossing signalization fund is only applicable to that portion of cost not paid by the railroad.  § 40-4-106(2)(b), C.R.S.

35. Union Pacific failed to show that cost allocation is not available.

C. Waiver of Claim for Cost Allocation.

36. Union Pacific argues that Commerce City waived any claim for cost allocation in Section 8C of the Application herein, stating: “The City shall provide for 100% of the cost of the modifications to roadway elements and will reimburse the UPRR for 100% of the eligible costs incurred by the UPRR for work items described in subsection (a) above.”  

37. Between the application and notice, Union Pacific submits that the Commission “has waived its right to bring this up on its own motion."

38. Union Pacific sites no basis for its submission.  The argument is unconvincing.

39. Commerce City’s reference to “subsection (a) above” in the application refers to a summary of its proposal in the application, including reimbursing the UPRR for 100 percent of the eligible costs.  There was no agreement as to those costs.  Notably, subsection 8(b) estimates roadway and sidewalk construction costs of $516,686.  See Exhibit E to the Application.  However, the Application states the itemized estimated cost of modifications to the existing crossing warning devices, relocation of the control point, and extension of the Hazeltine siding were not yet known.  Thus, Commerce City could not have known what Union Pacific contends was waived.

40. Evidence was presented at hearing that other modifications should be considered.  As to the waiver by the Commission, it is not of a right or privilege.   Union Pacific cites to nothing in the City's or the Commission's behavior that clearly manifests the intention not to assert the benefit of cost allocation or a hearing thereon.  Rather, the notice was supplemented and additional hearing was scheduled to ensure compliance with applicable statute.  

41. Union Pacific states that the initial notice of the application stated that cost allocation would not be a subject matter of the proceeding.  That is incorrect.  The notice was silent as to cost allocation.  Commerce City also points out that the Application made no such statement.  This circumstance combined with statutory provisions led to supplementation of the notice.

42. To the extent that additional notice affects Union Pacific’s presentation of its case, such matters are within the very purpose of the additional hearing and may be addressed at that time to avoid any prejudice.  Union Pacific failed to show that waiver or estoppels preclude additional notice and hearing in the proceeding.

D. Due Process

43. Union Pacific next contends that the additional notice and hearing violates due process protections.   Effectively, Union Pacific contends that it would have presented different evidence on issues during the hearing conducted thus far (i.e., not cost allocation) if it had known that cost allocation was at issue.  It contends this cannot be remedied now.  No specific examples are cited.  

44. Commerce City points to the explicit provision in Rule 1504(c), 4 CCR 723-1, Rules of Practiced and Procedure, which permits reopening the record for good cause.  In this instance, concerns were raised regarding the scope of notice.  Additional notice was provided and additional hearing was scheduled.  Commerce City points to the authority cited by Union Pacific to clarify the Supreme Court’s statement of due process applicable to state action.  By supplementing the notice and providing for additional hearing, Union Pacific will have an opportunity, at a meaningful time and in a meaningful manner, to address the issues prior to a decision based thereupon.  Union Pacific failed to demonstrate the procedures adopted violate its due process rights.

E. Preemption.

45. Union Pacific contends the order providing additional notice and scheduling additional hearing should be stricken based upon federal preemption.  Like previously ruled, Union Pacific must show the entire subject matter of the additional hearing is preempted by federal law.  While the facts relied upon by Union Pacific have been modified, it creates a distinction without a difference as to the analysis and rulings previously made.  In addition to the Commission’s jurisdiction over safety at highway-rail crossings, Commerce City cites to further federal authority authorizing state and local governments to impose certain safety regulations on railroad companies. See generally, 49 U.S.C.A. § 20106 (Federal Rail Safety Act).  The 8th Circuit Court of Appeals applied both the Interstate Commerce Commission Termination Act of 1995, Pub. L. 104-88, 109 Stat. 803, and the Federal Rail Safety Act of 1970, Pub. L. 91-458, 84 Stat. 971 to conclude that state jurisdiction over the safety of a highway-rail crossing was not preempted.  

46. The motion to strike the decision upon preemption will be denied based upon the analysis and rulings previously made denying Union Pacific motions on preemption grounds as supplemented by the further arguments presented by Commerce City. Union Pacific failed to meet the burden of proof that the motion should be stricken.

F. Timing

47. Union Pacific’s arguments as to timing were mooted by Decision No. R11-1348-I issued December 14, 2011.

G. Statement as to Option 5

48. If Union Pacific’s motion is denied and the hearing proceeds to cost allocation, Union Pacific withdraws its offer to voluntary agree to Option 5.  Union Pacific’s offer to voluntarily agree to Option 5 is noted as withdrawn.

II. ORDER

A. It Is Ordered That:

1. The Motion to Set Aside Interim Order Dated November 25, 2011 (i.e. Decision No. R11-1264-I) filed by Union Pacific Railroad Company on December 13, 2011 is denied.  

2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge
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