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I. Statement

1. On August 15, 2011, Applicant Prospect Mountain Water Company, Inc. (Prospect Mountain or Company), filed Advice Letter No. 2.  That filing commenced this Docket.  

2. On September 8, 2011, Staff of the Commission (Staff) submitted a Protest Letter and Request for Hearing of the instant tariff.  Several public comments objecting to the proposed tariff changes were also received.

3. Pursuant to Decision No. C11-1058, issued on September 28, 2011, the Commission suspended the advice letter and referred the matter to the undersigned Administrative Law Judge (ALJ) for disposition.

4. On October 24, 2011, Staff filed a Notice of Intervention as of Right, Entry of Appearance and Request for Hearing through counsel.
5. On October 26, 2011, Mr. Austin W. Condon filed a Request to Intervene by Right.
  Mr. Condon is a resident of Estes Park, Colorado, and a ratepayer of Prospect Mountain.
6. On December 1, 2011, just prior to the ALJ establishing a hearing date and procedural schedule, the Company filed and served a Motion to Permit Withdrawal of Advice Letter and Tariff (Motion) and Request to Waive Response Time.

7. In the Motion, Prospect Mountain represents that the matter of the withdrawal has been discussed with Staff and that Staff does not oppose the Motion.  As of the filing of the Motion, the Request to Intervene of Mr. Condon had not been granted.

8. No party has filed any response to the Motion as permitted by Rule 1400 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR), 
723-1-1400.

9. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of the proceeding together with a written recommended decision.

II. Discussion and Conclusion

10. Pursuant to Rule 1309(d), an advice letter and tariff may be withdrawn if they have not yet been suspended and set for hearing.  After such time, an advice letter may be withdrawn only upon motion granted by the Commission.  4 CCR 723-1-1309.

11. Here, there is some ambiguity concerning the application of Rule 1309.  The Commission suspended the advice letter and ordered the matter set for hearing, but no hearing date had been set as of the filing of the Motion.

12. In any case, the advice letter may be withdrawn upon motion granted for good cause shown and absence of unfair prejudice to the other parties.

13. In the Motion, the Company states that upon review of the protest letter filed by Staff and Decision No. C11-1058, Applicant believes that withdrawal would permit the advice letter to be revised to address the concerns raised by Staff.

14. As noted above, Prospect Mountain discussed its intentions with Staff and Staff did not oppose the Motion.  Nor did any party file a response to the Motion asserting opposition or unfair prejudice.

15. Based on the above, the ALJ finds that the Motion is supported by good cause.  The Motion will be granted.

16. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.
III. order

A. The Commission Orders That:

1. Motion to Permit Withdrawal of Advice Letter and Tariff filed and served by Prospect Mountain Water Company, Inc., is granted.
2. The Advice Letter and Tariff are withdrawn.
3. Docket No. 11AL-677W is now closed and all scheduled proceedings are vacated.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge




�  Although “Notice of Hearing” was included in the title of Decision No. C11-1058, no hearing date was established.


�  Mr. Condon expressed a desire to represent the interests of his wife as well.  The Commission’s Rules of Practice and Procedure permit pro se appearances, but a non-lawyer may not represent another individual.  4 CCR 723-1-1201(b).  As Mrs. Condon did not sign the Request to Intervene and Mr. Condon did not identify himself as an attorney, Mr. Condon’s Request does not assert any right to intervene on behalf of Mrs. Condon.
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