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I. STATEMENT  
1. On October 13, 2011, Public Service Company of Colorado (Public Service, PSCo, or Applicant), filed a Verified Application that seeks Commission approval of changes to PSCo’s Windsource program and that seeks Commission approval of a new and additional 
long-term fixed-price Windsource offering.  That filing commenced this proceeding.  

2. On October 14, 2011, the Commission issued its Notice of Application Filed (Notice).  That Notice established an intervention period.  In addition, the Notice contained a procedural schedule.  Decision No. R11-1376-I vacated that procedural schedule.  

3. On December 13, 2011, by Decision No. C11-1336, the Commission referred this matter to an Administrative Law Judge (ALJ).  In that Order at ¶ 12, the Commission gave direction to the ALJ with respect to issues to be examined in this docket.  

4. By Decision No. R11-1376-I, the ALJ scheduled a January 6, 2012 prehearing conference.  The prehearing conference was held as scheduled.  Applicant and all Intervenors (as defined in Decision No. R11-1376-I at ¶ 19) were present, were represented by counsel (except Ms. Leslie Glustrom, who appeared pro se), and participated.  

5. During the course of the prehearing conference, the ALJ made a number of oral rulings.  This Order memorializes those rulings.  
A. Interventions and Parties.  

6. By Decision No. R11-1376-I, the ALJ acknowledged the intervention of right of, or granted leave to intervene by permission to, these entities:  CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel (CF&I); the City of Boulder (Boulder); Climax Molybdenum Company (Climax); the Colorado Governor’s Energy Office (GEO); Colorado Independent Energy Association (CIEA); the Colorado Office of Consumer Counsel (OCC); 
Interwest Energy Alliance (Interwest); Trial Staff of the Commission (Staff); and Western Resource Advocates (WRA).  

7. By Decision No. R11-1376-I, the ALJ addressed the timely requests for leave to intervene filed by the Colorado Energy Consumers (CEC); the Colorado Harvesting Energy Network (CHEN); EnCana Oil & Gas (USA) (EnCana); and Noble Energy, Inc. (Noble).  
The ALJ requested that these entities provide additional information at the January prehearing conference and stated that she would address each intervention at that prehearing conference.  Each of these requests for leave to intervene was discussed during the prehearing conference.  

8. CEC appears to seek leave to intervene pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c).  On January 5, 2012, CEC filed a Supplement to its Motion to Intervene.  In that filing, CEC identified the seven industrial customers, the one commercial customer, and the two universities that comprise CEC for purposes of this proceeding.  
Each of the entities is a commercial or industrial retail ratepayer of Public Service; is within the target market for one of the Windsource products proposed in this proceeding; and, to the extent it does not participate in the Windsource program, has an interest in ensuring that it is not affected adversely by changes in the program.  The ALJ finds these to be tangible or pecuniary interests that may be substantially affected by this docket.  In addition, no other party represents the interests of the ten identified entities.  Finally, Public Service does not object to the CEC intervention.  The ALJ finds that CEC has met its burden with respect to intervention by permission.  The ALJ will grant the CEC motion.  CEC is a party in this docket and is represented by counsel.  

9. CHEN appears to seek leave to intervene pursuant to Rule 4 CCR 723-1-1401(c).  
At the prehearing conference, counsel for CHEN explained that CHEN is a Section 501(c)(3) trade association that is a rural economic development organization and that its principal focus is the development of distributed generation-sized solar and wind projects.  Some members of CHEN are organizations that are ratepayers of Public Service.  The members of CHEN also have an interest in the Windsource program, particularly changes or revisions that could assist the projects that are CHEN's focus.  The ALJ finds these to be tangible or pecuniary interests that may be substantially affected by this docket.  In addition, no other party represents CHEN's interests.  Finally, Public Service does not object to CHEN's intervention.  The ALJ finds that CHEN has met its burden with respect to intervention by permission.  The ALJ will grant the CHEN motion.  CHEN is a party in this docket and is represented by counsel.  

10. On January 5, 2012, EnCana and Noble made a joint filing in which they produced the certificates of service for their motions to intervene.  Thus, they established that, on November 14, 2011, they served the motions on Public Service and other parties.  This addresses the ALJ's concern as stated in Decision No. R11-1376-I at ¶¶ 13 and 15.  

11. EnCana appears to seek leave to intervene pursuant to Rule 4 CCR 
723-1-1401(c).  The ALJ finds that EnCana has tangible or pecuniary interests that may be substantially affected by this docket.  In addition, no other party represents EnCana's interests.  Finally, Public Service does not object to EnCana's intervention.  The ALJ finds that EnCana has met its burden with respect to intervention by permission.  The ALJ will grant the EnCana motion.  EnCana is a party in this docket and is represented by counsel.  

12. Noble appears to seek leave to intervene pursuant to Rule 4 CCR 723-1-1401(c).  The ALJ finds that Noble has tangible or pecuniary interests that may be substantially affected by this docket.  In addition, no other party represents Noble's interests.  Finally, Public Service does not object to Noble's intervention.  The ALJ finds that Noble has met its burden with respect to intervention by permission.  The ALJ will grant the Noble motion.  Noble is a party in this docket and is represented by counsel.  

13. By Decision No. R11-1376-I, the ALJ addressed the Motion Requesting Acceptance of Late Filed Petition to Intervene and the Petition to Intervene and Request for Hearing filed by Ms. Leslie Glustrom.  The ALJ stated that she wished to have additional information concerning Ms. Glustrom and that she would address the late-filed request to intervene at the January prehearing conference.  

14. With respect to the Motion for Acceptance of Late Filed Petition, the ALJ finds that the motion states good cause.  In addition, Public Service does not oppose the motion.  The ALJ will grant the motion and will accept for consideration the late filed petition to intervene.  

15. The ALJ now turns to Ms. Glustrom's Petition to Intervene.  Ms. Glustrom appears to seek leave to intervene pursuant to Rule 4 CCR 723-1-1401(c).  The ALJ finds that she has tangible or pecuniary interests that may be substantially affected by this docket.  In addition, it appears that the OCC may not represent Ms. Glustrom's interests insofar as she has a specific interest as a Windsource customer.  Finally, Public Service does not object to Ms. Glustrom's intervention.  The ALJ finds that Ms. Glustrom has met her burden with respect to intervention by permission.  The ALJ will grant Ms. Glustrom's petition.  Leslie Glustrom is a party in this docket; she will appear pro se.  

16. Boulder, CEC, CF&I, CHEN, CIEA, Climax, EnCana, GEO, Glustrom, Interwest, Noble, OCC, Staff, and WRA, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

B. Evidentiary Hearing and Procedural Schedule.  

17. Pursuant to the ALJ's direction in Decision No. R11-1376-I, each intervenor stated whether the intervenor supports, contests, opposes, or takes no position with respect to the Application.  These intervenors support, or conditionally support, the Application:  Boulder and CIEA.  These intervenors contest or oppose, or may contest or oppose, the Application (either in whole or in part):  CEC, CF&I, CHEN, Climax, EnCana, Glustrom, Interwest, Noble, OCC, Staff, and WRA.  This intervenor takes no position with respect to the Application:  GEO.  

18. Each intervenor's statement concerning the position on the Application is subject to the following caveats:  the statement is the intervenor's position as of the date of the January prehearing conference, and the intervenor's position vis-à-vis the Application may change as information is developed during the course of the proceeding.  
19. Public Service reviewed its prefiled direct testimony and exhibits in light of the three issues identified by the Commission in Decision No. C11-1336 at ¶ 12.  After that review, Public Service determined that supplemental direct testimony and exhibits should be filed to address the three Commission-identified issues.  The Intervenors concur, as does the ALJ.  Consequently, the procedural schedule includes supplemental direct testimony and exhibits.  
20. At the prehearing conference, Public Service proposed, and the Intervenors agreed to, the following procedural schedule:  (a) on or before January 13, 2012, Applicant will file its supplemental direct testimony and exhibits; (b) on or before February 21, 2012, each intervenor will file its answer testimony and exhibits; (c) on or before March 8, 2012, Applicant will file its rebuttal testimony and exhibits; (d) on or before March 8, 2012, each intervenor will file 
cross-answer testimony and exhibits; (e) on or before March 8, 2012, each party will file its prehearing motions; (f) on or before March 16, 2012, each party will file its corrected testimony and exhibits; (g) on or before March 16, 2012, the Parties will file any stipulation or settlement reached; (h) the final prehearing conference will be held on March 19, 2012; (i) the evidentiary hearing will be held on March 22 and 23, 2012; and (j) on or before April 9, 2012, each party will file its post-hearing statement of position, to which no response will be permitted.  
21. The ALJ finds the procedural schedule and hearing dates to be acceptable as they permit the Commission to issue a decision in this matter by June 26, 2012 and are consistent with the other requirements stated in Decision No. R11-1376-I.  The ALJ will adopt the proposed procedural schedule and will schedule the prehearing conference and the evidentiary hearing on the proposed dates.  

22. Should the Parties find that the scheduled final prehearing conference is not necessary, they may file a motion to vacate.  A motion to vacate must be filed no later than noon on Friday, March 16, 2012.  

23. Cross-answer testimony may address and may respond to only the answer testimony of other intervenors.  

24. The prehearing motions that are to be filed on or before March 8, 2012 include motions to strike testimony and motions in limine.  

25. At the March 19, 2012 prehearing conference, the ALJ will hear oral argument on the prehearing motions.  Oral response to prehearing motions may be given at that time.  Consequently, the ALJ will shorten, to the prehearing conference, response time to such motions.  
26. The Parties are advised, and are on notice, that the ALJ will deem the failure to attend or to participate in the March 19, 2012 prehearing conference to be a waiver of objection to the decisions made at the prehearing conference.  

C. Information in Testimony and Exhibits Filed Under Seal.  

27. Written testimony and exhibits may contain either highly confidential information
 or information claimed to be confidential, or both.  The following applies to such testimony and exhibits.  

28. Testimony and exhibits that are available to the public (i.e., not filed under seal):  File the documents with the information claimed to be confidential redacted and with the highly confidential information redacted.  

29. Testimony and exhibits that contain information claimed to be confidential:  File under seal only those pages of the testimony and exhibits that contain information claimed to be confidential.  On those pages, highlight (e.g., use gray shading) the information claimed to be confidential.  If those pages also include highly confidential information, redact the highly confidential information.  

30. Testimony and exhibits that contain highly confidential information:  File under seal only those pages of the testimony and exhibits that contain highly confidential information.  On those pages, highlight (e.g., use gray shading) the highly confidential information.  
If those pages also include information claimed to be confidential, highlight the highly confidential information in a way that differentiates that information from information claimed to be confidential.  

31. The page numbers and the line numbers must be the same in the 
publicly-available version, in the confidential version that is filed under seal, and in the highly confidential version that is filed under seal.  

32. The ALJ is aware that these procedures may result in a party’s filing the same page three times:  once as a redacted public document, once as a document under seal because it contains information claimed to be confidential, and once as a document under seal because it contains highly confidential information.  The ALJ requires this process because: (a) it permits the Commission, the ALJ, and the Parties to differentiate the public information from the information claimed to be confidential and from the highly confidential information; (b) it permits the Commission, the ALJ, and the Parties to differentiate the information claimed to be confidential from the highly confidential information; and (c) it reduces the possibility of disclosure of information to a person who is not authorized to have access.  

33. As will be discussed at the prehearing conference in greater detail, a witness’s prefiled testimony and exhibits that are offered as an exhibit at hearing and that include information claimed to be confidential and/or highly confidential information will be marked as a Hearing Exhibit as follows:  a public version that consists of the redacted testimony and exhibits; a confidential version that consists of all pages containing information claimed to be confidential (with information claimed to be confidential highlighted and highly confidential information (if any) redacted); and a highly confidential version that consists of all pages containing highly confidential information (with highly confidential information highlighted and with information claimed to be confidential (if any) highlighted in a different way).  

D. Discovery and Other Procedural Matters.  

34. Except as modified by this Order, the procedures and timeframes contained in Rule 4 CCR 723-1-1405 will govern discovery in this matter.  

35. Discovery may be propounded electronically.  
36. Responses
 to discovery may be served electronically.  Documents that cannot be delivered electronically will be served by hand delivery no later than the response date.  

37. Documents that are provided in response to discovery and that contain neither information claimed to be confidential nor highly confidential information will be provided in their native electronic format.  

38. Documents that are provided in response to discovery and that contain information claimed to be confidential will be provided in native electronic format.  Confidential information may be served electronically.  
39. Documents that are provided in response to discovery and that contain highly confidential information will be provided in native electronic format.  Highly confidential information must be served by hand delivery.  

40. All discovery requests that do not contain information claimed to be confidential or highly confidential will be served on all Parties.  

41. All responses to discovery that do not contain information claimed to be confidential or highly confidential will be served on all Parties.  

42. All discovery requests that contain information claimed to be confidential will be served on all persons who may receive information claimed to be confidential.  

43. All responses to discovery that contain information claimed to be confidential will be served on all persons who may receive information claimed to be confidential.  

44. All discovery requests that contain highly confidential information will be provided to all persons who are permitted to have access to highly confidential information.  This information must be provided in accordance with an order for extraordinary protection entered in this docket, assuming that such an order is issued.  

45. All responses to discovery that contain highly confidential information will be provided to all persons who are permitted to have access to highly confidential information.  This information must be provided in accordance with an order for extraordinary protection entered in this docket, assuming that such an order is issued.  

46. With respect to direct testimony and exhibits:  response time to discovery is seven calendar days from the date of service, irrespective of the number of discovery requests.  
The last day to serve discovery addressed to direct testimony and exhibits is February 21, 2012.  

47. With respect to supplemental direct testimony and exhibits:  response time to discovery is seven calendar days from the date of service, irrespective of the number of discovery requests.  The last day to serve discovery addressed to supplemental direct testimony and exhibits is February 21, 2012.  

48. With respect to answer testimony and exhibits:  response time to discovery is seven calendar days from the date of service, irrespective of the number of discovery requests.  The last day to serve discovery addressed to answer testimony and exhibits is March 8, 2012.  

49. With respect to rebuttal testimony and exhibits:  response time to discovery is four business days from the date of service, irrespective of the number of discovery requests.  The last day on which to serve discovery addressed to rebuttal testimony and exhibits is March 16, 2012.  

50. With respect to cross-answer testimony and exhibits:  response time to discovery is four business days from the date of service, irrespective of the number of discovery requests.  The last day on which to serve discovery addressed to cross-answer testimony and exhibits is March 16, 2012.  

51. The party propounding discovery will work cooperatively and in good faith to allow a reasonable amount of additional time to respond to discovery when the party responding to discovery requests additional time.  The party propounding discovery will work cooperatively and in good faith to clarify a discovery request when the party responding to discovery requests clarification.  
52. Discovery requests served after 3 p.m. MT on Friday will be deemed served on the next business day.  

53. Except in testimony or as necessary to support or to oppose a motion, the Parties will not file either discovery requests or discovery responses with the Commission.  

54. The Parties will not serve either discovery requests or discovery responses on the ALJ, the Commission Advisory Staff (identified in Staff’s intervention), or the Commission Advisory Counsel (identified in Staff’s intervention).  

55. Motions pertaining to discovery may be filed at any time and will be served electronically.
  Unless otherwise ordered, responses to such motions will be written; will be filed within three business days of service of the motion (the ALJ shortens response time as stated here); and will be served electronically.  If necessary, the ALJ will hold a hearing on a 
discovery-related motion as soon as practicable after the motion is filed.  

E. Advisements and Other Matters.  

56. The Parties are advised, and are on notice, that any document on which a party wishes the Commission to rely must be in the evidentiary record.  Referencing a document in testimony and providing a web address where the document may be found is not sufficient to bring the document into the evidentiary record.  

57. Ms. Glustrom is an individual and appears pro se.  Ms. Glustrom is advised, and is on notice, that she will be bound by and will be held to the same procedural and evidentiary rules as attorneys.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  The same standard applies to civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  The Commission has held that this standard applies to proceedings before the Commission.  

58. At the prehearing conference, Ms. Glustrom stated that she is aware of, and that she understands, the advisement contained in ¶ 57, above.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Intervene filed by the Colorado Energy Consumers Group is granted.  

2. The Colorado Energy Consumers Group is a party in this docket.  

3. The Petition to Intervene filed by the Colorado Harvesting Energy Network is granted.  

4. The Colorado Harvesting Energy Network is a party in this docket.  

5. The Motion to Intervene filed by EnCana Oil & Gas (USA) is granted.  

6. EnCana Oil & Gas (USA) is a party in this docket.  

7. The Motion to Intervene filed by Noble Energy, Inc., is granted.  

8. Noble Energy, Inc., is a party in this docket.  

9. The Motion Requesting Acceptance of Late Filed Petition to Intervene filed by Ms. Leslie Glustrom is granted.  

10. Ms. Glustrom's Late Filed Petition to Intervene is accepted.  

11. The Late Filed Petition to Intervene filed by Ms. Leslie Glustrom is granted.  

12. Ms. Leslie Glustrom is a party in this proceeding, may appear pro se, and shall be held to the advisements in ¶ 57.  

13. A final prehearing conference in this matter is scheduled as follows:  

DATE:
March 19, 2012  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

14. The evidentiary hearing in this matter shall be held on the following dates, at the following time, and in the following location:  

DATES:
March 22 and 23, 2012  

TIME:
9:00 a.m. each day  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

15. The following procedural schedule is adopted:  (a) on or before January 13, 2012, Public Service Company of Colorado (Applicant) shall file its supplemental direct testimony and exhibits; (b) on or before February 21, 2012, each intervenor shall file its answer testimony and exhibits; (c) on or before March 8, 2012, Applicant shall file its rebuttal testimony and exhibits; (d) on or before March 8, 2012, each intervenor shall file cross-answer testimony and exhibits; (e) on or before March 8, 2012, each party shall file its prehearing motions; (f) on or before March 16, 2012, each party shall file its corrected testimony and exhibits; (g) on or before March 16, 2012, the Parties shall file any stipulation or settlement reached; and (h) on or before April 9, 2012, each party shall file its post-hearing statement of position, to which no response will be permitted.  
16. Except as modified by this Order and discussed above, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this proceeding.  The Parties shall follow, and are bound by, the discovery response times, cut-off dates, and procedures discussed above.  

17. The response time to prehearing motions, other than motions pertaining to discovery, is shortened as set out above.  

18. The response time to motions pertaining to discovery is shortened as set out above.   

19. The Parties shall be held to the advisements in this Order and in previous Orders entered in this docket.  

20. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge




�  As used in this Order, unless the context indicated otherwise, highly confidential information refers to information that, pursuant to Rule 4 CCR 723-1-1100(a)(III), the ALJ has determined to be highly confidential.  


�  As used in this Order, unless the context indicates otherwise, discovery response includes both response to discovery and objection to discovery. 


�  The prefiling procedures contained in Rule 4 CCR 723-1-1405(b) apply.  
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