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I. STATEMENT

1. On 
September 27, 2011, 
K 2 Taxi LLC

 LINK Excel.Sheet.8 "\\\\rio\\Division\\PUC\\ALJ\\form Inputs.xls" "210 Timeline NO rebuttal!R31C5" \a \t  (Applicant or K 2) filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.  

2. The Commission gave notice of the application on 
October 11, 2011 (Notice).  As originally noticed, the application sought the following authority:

Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers in call-and-demand and taxi service

between all points in the County of Mesa, State of Colorado. 
3. The Notice established a deadline for any person desiring to intervene as a party.  As applicable to this proceeding, the deadline was November 10, 2011.  The Notice also required Applicant to file and serve its list of witnesses and copies of its exhibits within 10 days after the conclusion of the notice period (i.e., November 21, 2011), and intervenors to file and serve its list of witnesses and copies of its exhibits not later than 20 days after the conclusion of the notice period (i.e., November 30, 2011).  Finally, the notice informs:  “If a party does not meet the requirements of this Notice, the Commission may dismiss the application or an intervention upon motion filed by any other party, or upon the Commission's own motion, unless good cause for the failure to meet the requirements is shown.”  See Notice.
4. Sunshine Taxi, Inc. (Sunshine Taxi) timely intervened of right and filed its Preliminary List of Witnesses and Exhibits on October 21, 2011.

5. On November 14, 2011, American Spirit Shuttle (American Spirit) filed the Intervention of GISDHO Shuttle, Inc.  American Spirit claims a legally protected right in the subject matter, which may be affected by the granting of this application.  American Spirit owns and operates Certificate of Public Convenience and Necessity PUC No. 53828.  The service proposed by Applicant overlaps incumbent’s service.  Granting of the application is stated to have a negative impact upon American Spirit.

6. The application was deemed complete and the matter was referred to an administrative law judge by minute entry during the Commission’s weekly meeting held November 17, 2011.

7. On November 25, 2011, Applicant filed its Initial List of Witnesses and Exhibits.  The filing gives no indication that it was served upon other parties to the proceeding and does not address timeliness of filing.  

8. Sunshine Taxi's First Supplement to its Lists of Witnesses and Exhibitss[sic] was filed November 30, 2011.

9. By Decision No. R11-1307-I, issued December 1, 2011, a hearing is scheduled to commence in this matter on January 24, 2012.  

10. On December 20, 2011, the Motion of Tazco Inc dba Sunshine Taxi to Supplement its List of Witnesses and Exhibits and Alternate Motion to Strike Applicant's List of Witness and Exhibits as Late Filed was filed. Sunshine Taxi seeks to supplement its list of witness and exhibits based upon the ground that it has taken time to analyze and summarize information on the exhibits to its second supplement, simultaneously filed.  Sunshine Taxi goes on to state that K 2 failed to timely file its list of witnesses and exhibits and that copies of exhibits were not served.  If the request to supplement is not granted, then it is requested that the late filing be stricken.  The second supplement adds two exhibits which are summaries of telephone calls to Sunshine Taxi’s dispatch.

11. On December 20, 2011, the Motion of Tazco Inc dba Sunshine Taxi to Dismiss Application was filed.  Sunshine Taxi contends that the application should be dismissed based upon its contention that Applicant cannot proceed without counsel in this proceeding.  

12. No response has been filed by K 2 to either of Sunshine Taxi’s motions or any intervention.

13. All parties to this proceeding are common carriers holding authority issued by this Commission. Each has been found managerially fit to serve the public convenience and necessity.  

14. A person shall not operate or offer to operate as a motor carrier in this state except in accordance with Article 10.1 of Title 40.  § 40-10.1-104, C.R.S.

15. “The commission has the authority and duty to prescribe such reasonable rules covering the operations of motor carriers as may be necessary for the effective administration of this article [Article 10.1].  § 40-10.1-106, C.R.S.

16. The Commission has adopted the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 to govern all Commission proceedings.  Rule 1001, 4 CCR 723-1.  The Rules of Practice and Procedure play an important role in ensuring the efficiency and fairness of litigation while protecting the interests of all parties.

17. The Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, apply to each party.  Rule 6000, 4 CCR 723-6.

18. Each party was given notice of the application in this proceeding.  See Notice and Rule 6013.

19. The parties are obliged to comply with the Commission rules, orders, and applicable Colorado law.  

20. “The Commission may, for good cause shown, allow late intervention, subject to reasonable procedural requirements.”  Rule 1401(a), 4 CCR 723-1.  American Spirit’s intervention, not being timely filed of right, will be construed as a request for late intervention.  A review of the pleading does not acknowledge or address timeliness of the request, much less good cause to permit the late filing.  American Spirit having failed to meet the burden to show good cause for its requested late intervention, it will be denied.

21. Sunshine Taxi requests leave to supplement its disclosure of witnesses and exhibits. As grounds supporting the request, it is argued that hearing is more than 30 days after the request and it has taken “some time to analyze and summarize the information.”  
There is no demonstration as to the volume of underlying information or why timely disclosure could not have been made with due diligence.  Sunshine Taxi having failed to demonstrate good cause in support of the requested relief, will be denied.

22. Sunshine Taxi alternatively requests that K 2’s disclosure of witnesses and exhibits be stricken.  The Notice clearly established the filing deadline.  K 2 was given notice of that deadline and it was not met.  Further, K 2 should have known of its obligation in any event as it is also set forth in Rule 1405(e).  Still, the obligation was not met.

23. The Notice and Rule 1405(e)(II) required K 2 to “file and serve its list of witnesses and copies of its exhibits.”  Rule 1205(a) equally requires service upon all parties of any pleading or other document filed.  Rule 1205(d) provides that the Commission will presume no service was completed for any filed document that does not contain a certificate of service.  Additionally, Sunshine Taxi challenges the adequacy of service.

24. Rule 1202 proscribes the form of pleadings.  “A pleading of a party not represented by an attorney shall be signed by a person with authority to bind the party, and shall state the person’s title, address, and telephone number.”  Rule 1202(e), 4 CCR 723-1.

25. A review of K 2’s Initial List of Witnesses and Exhibits indicates that it was not filed timely.  It was not signed.  It was not served upon all parties.  Copies of exhibits were not served upon all parties.  It does not acknowledge or address timeliness of the disclosure, much less good cause to permit the late filing.  K 2’s obvious lack of any attempt to fulfill its obligations compounds the failure to address the timeliness of disclosure.  

26. Further, K 2 failed to file any response to Sunshine Taxi’s motion.  Rule 1400 provides that “[f]ailure to file a response may be deemed a confession of the motion.”

27. Based upon confession of the motion as well as the other matters addressed above, K 2’s Initial List of Witnesses and Exhibits will be stricken.

28. Sunshine Taxi next moves to dismiss the Application because it contends Applicant cannot proceed without counsel.  

29. K 2 failed to file any response to Sunshine Taxi’s motion.  Rule 1400 provides that “[f]ailure to file a response may be deemed a confession of the motion.”

30. Based upon confession of the motion it is unopposed and will be granted.

II. ORDER

A. The Commission Orders That:  

1. The Intervention of GISDHO Shuttle, Inc. is denied.

2. The Motion of Tazco Inc dba Sunshine Taxi to Supplement its List of Witnesses and Exhibits filed December 20, 2011, is denied.

3. The Alternate Motion to Strike Applicant's List of Witness and Exhibits as Late Filed filed by Tazco Inc dba Sunshine Taxi filed December 20, 2011 is granted.

4. The Motion of Tazco Inc dba Sunshine Taxi to Dismiss Application filed December 20, 2011, is granted.

5. The hearing scheduled to commence in this matter on January 24, 2012, is vacated.  
6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  
If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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