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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Decision 
No. R12-1367-I (Interim Order of Administrative Law Judge (ALJ) Mana L. Jennings-Fader Submitting Report to the Commission), mailed November 27, 2012.  In this Order, we discuss the recommendations made by the ALJ in the Report and our findings and conclusion as to each of the items.  
2. Being fully advised in the matter and consistent with the discussion below, we:  (1) grant the Amended Petition for Rulemaking (Amended Petition) filed by Dex Media East, Inc. (Dex) on October 22, 2012; (2) grant the Motion for Pro Hac Vice Admission of Brooks E. Harlow filed by Dex on October 11, 2012; (3) vacate the hearing previously scheduled for December 10, 2012; (4) grant the Motion to Adopt and Implement Interim Order and Report, Grant Amended Petition for Rulemaking, and Request for Waiver of Response Time filed by Dex on November 30, 2012 (Motion to Adopt); and (5) close this docket.  

B. Background 

2.
In this docket, through the petition filed July 13, 2012 (Original Petition), Dex requested that the Commission open a rulemaking docket and permanently amend Rule 2307 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2 (Rule 2307).  Rule 2307 relates to the publication and distribution of telephone directories.  Dex is the official directory publisher for Qwest Corporation, doing business as CenturyLink QC, an incumbent local exchange carrier (LEC) in Colorado.  In this docket, Dex generally argued that environmental practices, current customer usage patterns, and customer demand all indicate that delivery of residential white pages by LECs or their official directory publishers is no longer in the public interest.
3.
The Administrative Law Judge (ALJ) assigned to this case discussed in detail the procedural history of this docket in the Report, at ¶¶ 1-22.  The Commission also discussed the procedural history in a recent order issued in this docket.  Decision No. C12-1383-I, mailed November 30, 2012, at ¶¶ 3-16.  We incorporate these statements of procedural history in this Order.  We will not reiterate the procedural history here, but will refer to it below, as needed to provide context to our rulings.  
C. Amended Petition

4.
In the Report, the ALJ notes that the Commission initially referred this docket to an ALJ due to practical and public interest concerns that warranted further development before a consideration of the merits. The ALJ believes that the information developed in this docket meets the objectives that the Commission had when it referred this matter to an ALJ.
  She further notes that all participants appear to be satisfied with what the referral to an ALJ has accomplished in this docket and that no participant advocates that this docket should remain open for any purpose other than the Commission ruling on the Amended Petition.  Thus, the ALJ recommends that the Commission: (a) grant the Amended Petition; (b) open a rulemaking proceeding that is limited to amendment of Rule 2307 and any conforming amendments that may be necessary; and (c) issue a Notice of Proposed Rulemaking (NOPR) based on the Rule 2307 language in the Amended Petition.  

5.
We agree with the ALJ that the preliminary concerns surrounding our referral of this matter to the ALJ have been addressed.  Further, we find that this matter is now ripe for the Commission’s consideration.  We therefore grant the Amended Petition and close this docket.  In addition, we will issue a NOPR based on the Rule 2307 language contained in the Amended Petition by Decision No. C12-1404, Docket No. 12R-1248T.  

D.
Timing Considerations

6.
In the Report, the ALJ addressed Dex’s desire for the Commission to act quickly in this docket and in any subsequent rulemaking in order to accomplish Rule 2307 modifications by March 2013.  Dex explained it will be making certain printing decisions in that timeframe.

7.
The ALJ noted that Dex did not seek a shortened intervention period when it filed its Original Petition on July 13, 2012 and did not raise the timing concerns until the October 11, 2012 prehearing conference.  The ALJ further noted that the rulemaking process necessary to amend Rule 2307 will take several months, beginning in early December 2012.  The ALJ opined 

that Dex may have been aware for some time that an amended Rule 2307 will not be in effect by the time Dex will be making decisions related to the content of, and the number of copies to be published of, the Denver residential white pages.  The ALJ concluded that the stated desire of Dex to have an amended Rule 2307 in time for Dex to make publishing decisions by its March 2013 target timeframe cannot be accommodated.

8.
We agree with the above findings regarding the timing considerations.    

E.
Motion for Pro Hac Vice Admission

9.
In the Report, the ALJ recommends that the Commission grant the Motion for Pro Hac Vice Admission of Brooks E. Harlow (Motion) filed by Dex on October 11, 2012.  The ALJ has found that Mr. Harlow has complied with the requirements contained in Rule 1201(a) and Colorado Rule of Civil Procedure 221.1 and that no party will be prejudiced if the Motion is granted.

10.
We agree and grant the Motion.  Likewise, we find that Mr. Harlow’s continued representation of Dex in the rulemaking proceeding is appropriate.  We agree with the ALJ that, for all practical purposes, the two dockets are one continuous proceeding.  

F.
Hearing

11.
In the Report, the ALJ recommends that the Commission vacate the December 10, 2012 public comment hearing.  In light of the findings and determinations made above, we agree.  However, we encourage the ALJ assigned to the follow-on rulemaking proceeding to schedule a hearing in that proceeding as soon as possible.  We note that much of the preliminary information has already been established and many interested parties are ready to move forward.   

G.
Motion to Adopt ALJ Report

12.
On November 30, 2012, Dex filed its Motion to Adopt, requesting that the Commission adopt and implement the Report and recommendations submitted to the Commission by the ALJ and grant Dex’s Amended Petition. Further, Dex requests that the Commission waive response time to the motion. 

13.
We grant the Motion to Adopt consistent with the discussion above and waive response time thereto. 
II. ORDER

A. The Commission Orders That:

1. The Amended Petition for Rulemaking filed by Dex Media East, Inc., on October 22, 2012 is granted, consistent with the discussion above.

2. The Motion for Pro Hac Vice Admission of Brooks E. Harlow filed by Dex Media East, Inc., on October 11, 2012 is granted.

3. The hearing scheduled for December 10, 2012 is vacated. 

4. The Motion to Adopt and Implement Interim Order and Report, Grant Amended Petition for Rulemaking, and Request for Waiver of Response Time, filed by Dex Media East, Inc., on November 30, 2012 is granted and response time thereto is waived. 

5. This docket is hereby closed. 

6. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
7. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 5, 2012.
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________________________________
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PAMELA J. PATTON
________________________________
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� These concerns included possible impacts upon rural LECs whose distribution of white page directories would be impacted by any update to Rule 2307 and concerns related to the provision and availability of emergency and non-emergency contact information.  Decision No. C12-1091-I, mailed September 20, 2012, at ¶¶ 13-14.
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