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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the motion filed on October 22, 2012 (Motion), by Dex Media East, Inc. (Dex) to set aside Decision No. C12-1091-I (Interim Order), which granted in part Dex’s Petition to Commence Rulemaking filed July 13, 2012 (Original Petition) and referred the matter to an Administrative Law Judge (ALJ).  Relevant procedural matters in this docket are set forth below. 

2. Through the Original Petition, Dex requested that the Commission open a rulemaking docket to permanently amend Rule 2307 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2, which relates to the publication and distribution of white pages residential and business telephone directories. 

3. On July 19, 2012, the Commission issued its Notice of Petition Filed and established an intervention period. Both Boulder Regional Emergency Telephone Service Authority (BRETSA) and Qwest Corporation, doing business as CenturyLink QC (CenturyLink) timely intervened in this matter. 

4. By the Interim Order, issued September 20, 2012, the Commission identified practical and public interest concerns, including the engagement of rural local exchange carriers and unclear contract concerns raised by BRETSA regarding access to governmental and emergency telephone numbers. Further, the Commissioners noted that timing concerns may be at issue do to publication dates and may influence a preferred schedule in this matter. 

5. The Commission determined that these concerns warranted further development before consideration of the Original Petition on its merits. Therefore, through the Interim Order, the Commission referred the matter to an ALJ to solicit additional input from interested stakeholders and persons, and to determine appropriate procedural schedules prior to recommending the potential issuance of a Notice of Proposed Rulemaking (NOPR) by the Commission. 

6. In response to the Commissioners’ concerns regarding rural input, in the Motion Dex represents that it reached out to representatives of the rural telephone companies and has since met with the Executive Director of the Colorado Telecommunications Association (CTA), as evidenced by CTA’s intervention in this matter on October 9, 2012. 

7. In its Motion, Dex also represents that it has reached out to competitive local exchange carriers and cable telephone providers.  

8. In response to concerns raised by BRETSA and as ordered by the ALJ in Decision No. R12-1196-I issued October 16, 2012, Dex developed a new version of its proposed rule changes that was filed with an Amended Petition on October 22, 2012 (Amended Petition). 

9. On October 24, 2012, the Commission issued its Notice of Amended Petition Filed. In that notice, the Commission directed interested persons to file, no later than November 12, 2012, comments regarding whether the Commission should issue a NOPR and open a separate docket to consider the merits of the amended petition.  The Commission also gave notice of a December 10, 2012 hearing to take comment from the public. 

10. In its Motion, Dex represents that it has acted diligently and proactively in seeking a broad range of input from diverse stakeholders. It further states that the input on the substantive language of the rule that the ALJ is actively seeking now should be occurring in the context of an open rulemaking docket. 

11. Specifically, Dex states that the ALJ’s schedule is not per se unreasonable; however, it contends that referring the matter to an ALJ is duplicative of activities performed after a NOPR is issued, and causes unnecessary and potentially harmful delay. Dex also notes that, in order to comply with Rule 2307 in year 2013, it must begin to make critical decisions relating to the next edition of the Denver area directories by March of 2013. 

12. For these reasons, Dex requests the Commission set aside its Interim Order, terminate the ALJ proceeding, and issue a NOPR. 

13. On October 26, 2012, BRETSA filed Comments in Support of the Dex Motion. 

14. On November 1, 2012, CenturyLink filed its Response to Motion to Set Aside Interim Order, stating concerns, including procedural ambiguities. CenturyLink therefore requested that the Commission follow the process originally proposed in the Interim Order. 

15. On November 1, 2012, CTA filed its Response to the Dex Motion, which supported moving forward with a NOPR in this matter. 

16. On November 27, 2012, through Decision No. R12-1367-I, the ALJ submitted a report for consideration by this Commission that includes information developed by the ALJ’s process and recommendations as requested in the Interim Order.  Prior to the Commissioners’ Weekly Meeting on November 28, 2012, the Commission has not had the opportunity to adequately review this report. 

B. Findings and Conclusions

17. Consistent with the procedure set forth in the Interim Order, the Commission finds it worthwhile to consider the report presented by the ALJ prior to determining whether the issuance of a NOPR is appropriate in this matter. We therefore deny the Motion. 

18. In any case, the Commission notes that due to the procedural requirements set forth in § 24-4-103, C.R.S., the process required to permanently amend Commission rule, including statutory notice, and hearing requirements, may not conclude by March 2013. 

19. While the Commission raised on its own initiative in the Interim Order that timing may be a concern due to publication schedules, it is only after the matter was referred to an ALJ that Dex raised this matter in the current docket. Should Dex determine that requirements in Commission rule require change or waiver for its 2013 publications, alternative procedural processes, including request for rule waiver, might be better avenues to reach Dex’s immediate goals. 

II. ORDER

A. The Commission Orders That:

1. The motion filed on October 22, 2012, by Dex Media East, Inc. to set aside Decision No. C12-1091-I, is denied consistent with the discussion above. 
2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 28, 2012.
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