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I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. This matter comes before the Commission for consideration of a Joint Motion to Modify Decision No. R12-1187, filed on October 24, 2012, by Staff of the Public Utilities Commission and Paul H. Epler (collectively, Parties). In the motion, Parties seek clarification of a portion of Recommended Decision No. R12-1187, mailed October 15, 2012 (Recommended Decision). We will therefore construe this motion as Exceptions to the Recommended Decision. 

2. In their Exceptions, Parties state that through the Recommended Decision, the Administrative Law Judge (ALJ) approved a Stipulation and Settlement Agreement (2012 Stipulation) filed by the Parties. 

3. In Paragraph No. 30 of the Recommended Decision, the ALJ provides “clarifications” regarding the effectuation of the Parties’ 2012 Stipulation that included continuation of certain provisions of a 2011 Stipulation and Settlement between the Parties (2011 Stipulation) that she believes “are necessary in order to effectuate the Parties’ agreement as set out in ¶ 1.B of the 2012 Stipulation.” These “clarifications” include:

a)
First, to the extent that the provisions of the 2011 Stipulation that continue in effect under the terms of  ¶ 1.B of the 2012 Stipulation reference a violation of the 2011 Stipulation, that reference is to be read to include both the 2011 Stipulation and the 2012 Stipulation. 

b)
Second, to the extent that the provisions of the 2011 Stipulation that continue in effect under the terms of ¶ 1.B of the 2012 Stipulation reference the date on which [Decision No. R11-0395] became effective, that reference is to be read as the date on which this Recommended Decision becomes the decision of the Commission. 

c)
Third, to the extent that the provisions of the 2011 Stipulation that continue in effect under the terms of ¶ 1.B of the 2012 Stipulation reference a statutory provision within article 13 of title 40, C.R.S., that reference is to be read as the pertinent statutory provision within Article 10.1 of title 40 C.R.S.

4. In Exceptions, Parties state that these clarifications do not effectuate the Parties’ agreement, but rather contradict the Parties’ intent. The Parties therefore respectfully request that the ALJ do one of two things: 

a)
modify the Recommended Decision to effectuate the intent of the agreement of the Parties [as described in Exceptions]; or

b)
if the ALJ determines she is unable or unwilling to approve the 2012 Stipulation without terms such as those contained in ¶ 30 of the [Recommended Decision] and/or Ordering paragraphs 8 and 9, modify the [Recommended Decision] to identify such terms as “modifications” to the 2012 Stipulation so that either or both Parties could, if they so choose, invoke their right to withdraw from the agreement and proceed with a hearing.” 

5. Whether the ALJ intended to reiterate (i.e., “clarify”) the Parties’ intent or intended to modify the terms of the 2012 Stipulation prior to her approval is unclear. We will therefore remand this matter to the ALJ to issue a recommended decision that articulates the intent and reasoning underlying “clarifications” made in Paragraph No. 30 of the Recommended Decision, and makes appropriate revisions, if any are required, to the Recommended Decision including subsequent statements made in Ordering Paragraph Nos. 8 and 9, to effectuate such reasoning.
II. ORDER

A. The Commission Orders That:

1. The Joint Motion to Modify Decision No. R12-1187, filed on October 24, 2012, by Staff of the Public Utilities Commission and Paul H. Epler is construed as Exceptions to Recommended Decision No. R12-1187. 
2. This matter is remanded to the Administrative Law Judge assigned to this case for further disposition consistent with the discussion above. 
3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 28, 2012.
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