Before the Public Utilities Commission of the State of Colorado

Decision No. C12-1315
Docket No. 10A-842R

C12-1315Decision No. C12-1315
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10A-842RDOCKET NO. 10A-842R
IN THE MATTER OF THE COLORADO DEPARTMENT OF TRANSPORTATION, AND THE CITY OF COMMERCE CITY FOR AUTHORITY TO WIDEN THE ROADWAY AND CROSSING, INSTALL PEDESTRIAN SIDEWALKS, REMOVE EXISTING FLASHERS AND GATES AND INSTALL NEW APPROACH GATES, RAISED MEDIANS AND FLASHERS, RELOCATE ONE EXISTING RAILROAD CONTROL POINT TO THE NORTH SIDE AND, RELOCATE TWO SWITCHES TO MOVE THE HAZELTINE SIDING TO THE NORTH AT THE CROSSING OF THE UNION PACIFIC RAILROAD TRACK ON STATE HIGHWAY 44 (104TH AVE.) IN CITY OF COMMERCE CITY, ADAMS COUNTY, COLORADO.
commission order 
granting joint motion
Mailed Date:  
November 13, 2012
Adopted Date: 
November 7, 2012
I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of a Joint Motion to Vacate Decision No. C12-0881 and Enter Stipulated Settlement Agreement as Final Decision (Joint Motion) filed by the City of Commerce City (Commerce City), the Colorado Department of Transportation, and the Union Pacific Railroad Company (UPRR) (collectively Joint Movants) on October 19, 2012 and the Errata filed on October 19, 2012 substituting the correct Exhibits A and B to the Stipulated Settlement Agreement (Settlement).  The Joint Movants request that the Commission vacate Decision No. C12-0881 issued August 3, 2012, and enter as the final decision of the Commission in regard to this matter the Settlement attached to the Joint Motion as Exhibit A. 

2. As grounds, the Joint Movants state that Decision No. C12-0881, which ruled on the parties’ exceptions, allocated costs and established deadlines for the completion of certain design and construction related tasks.  

3. Commerce City and UPRR filed a joint motion requesting a stay of the proceedings to October 11, 2012 to allow the parties to pursue settlement of this matter, which was granted by Decision No. C12-0988-I issued August 22, 2012.

4. Commerce City and UPRR filed a request to extend the stay of proceedings to October 19, 2012 nunc pro tunc October 11, 2012, which was granted by Decision 
No. C12-1195-I issued October 17, 2012.

5. The Joint Movants state that they have now entered into a Settlement that addresses the physical configuration of the crossing at issue in this matter, the construction and design obligations of the parties, and the allocation of costs that the parties believe are fair and reasonable with respect to this case.  The Joint Movants state that because all parties to the matter have entered into the Settlement, no party will be prejudiced if the Settlement becomes the final decision of the Commission.

6. The Stipulation calls for the crossing to be configured as was shown during the hearings and discussed in Recommended Decision No. R12-0400 issued on April 18, 2012 and in Decision No. C12-0881 (Decision on Exceptions) mailed on August 3, 2012 as Option 5.  The Settlement discusses that a second track would be constructed through 104th Avenue that would connect the Hazeltine Siding and the Rolla Switching Lead.  Exhibits A and B to the Settlement show that the #14 power turnout (POTO) north of 104th Avenue and track from milepost (MP) 11.29 at the UPRR mainline to MP 11.35 on the Hazeltine Siding will be removed.  The #10 hand thrown turnout at MP 11.25 on the UPRR mainline track and the associated crossover track south of 104th Avenue would also be removed.  A new #15 left-handed POTO would be installed from MP 11.18 of the UPRR mainline to MP 11.25 of the new track that would connect the Hazeltine Siding to the Rolla Switching Lead with a #15 cross-over installed between the new power switches at 20’ track centers.  Wayside signals that will be installed on the north side of the 104th Avenue crossing will be located 50’ from the edge of the widened 104th Avenue crossing.  New control point signals would be installed south of the #15 POTO on the UPRR mainline and the existing control point signal just south of the existing 104th Avenue crossing would be removed.  Flashing lights with gates, bells, constant warning time circuitry, and a new signal cabin would be installed at the 104th Avenue crossing based on a two-track configuration through the crossing.  

7. The Settlement calls for a queue cutter signal to be designed and installed for westbound 104th Avenue traffic only to prevent westbound 104th Avenue traffic from queuing onto the tracks at the 104th Avenue crossing.  No design and/or pre-installation of a queue cutter signal for eastbound 104th Avenue traffic is included.

8. Finally, the Settlement calls for a power operated derail to be installed on the Rolla Switching Lead at MP 11.18 to prohibit trains, train cars, locomotives, and railroad maintenance vehicles from entering the 104th Avenue crossing without dispatcher authority.

9. In terms of project costs, the Stipulation states that UPRR shall pay $500,000 of the project costs.  Additionally, should the cost of the project exceed $3,000,000, UPRR shall pay for one-sixth of the project costs in excess of that $3,000,000.  Invoicing, payment, and dispute resolution requirements are outlined in the Stipulation.      

10. The plans show that a storm sewer may be located under the proposed location of the new second connecting track.  If this storm sewer has to be relocated, UPRR will pay for the costs of that relocation.

11. The Settlement also outlines the design and construction obligations for Commerce City and for UPRR.  The Joint Movants are obligated to work together and cooperate to secure temporary closure of 104th Avenue for railroad work item installation.  UPRR will complete the crossing signal and wayside signal within six months of UPRR’s acceptance of Commerce City’s track and grading design.  A Construction and Maintenance Agreement is to be executed between Commerce City and UPRR within six months from the date of the final Commission approval of the Settlement and UPRR is obligated to complete its required construction within 12 months of the execution of the Construction and Maintenance Agreement.

B. Discussion

12. As was the case during the hearing, the plans provided with the Settlement are conceptual in nature, and cost estimates for the actual work have not yet been completed.  The Stipulation outlines various design and construction obligations and timelines for both Commerce City and UPRR.  We agree with the conceptual design and the Settlement.  It provides a good solution in this matter, whereby accidents should be prevented and the safety of both the traveling public and railroad employees promoted while providing additional efficiencies for UPRR operations.  However, we will need to see the final plans and cost estimates in this matter for our information as discussion of the various project options have been somewhat conceptual in nature, and we have yet to see any cost estimates as we require in our Rules.  The Joint Movants state that they will file a copy of the executed Construction and Maintenance Agreement within six months of the date of this Order.  We will require the Joint Movants to file copies of the final design plans and cost estimates at the same time of the filing of the executed Construction and Maintenance Agreement.  We will require that the plans, cost estimates, and executed Construction and Maintenance Agreement be filed by May 15, 2013.

13. We will also grant the request of the Joint Movants to vacate Decision 
No. C12-0881.  

14. We will also adjust the filing deadlines for the project completion letter and updated National Inventory Form that were required in Decision No. C12-0881.  To allow a little latitude in the construction schedule from the completion of the railroad related work to completion of the roadway improvement work, we require that these items be filed by December 31, 2013, but we understand that these items may be filed earlier or later depending on the construction schedule.

15. Now being fully advised in this matter, we find good cause to approve the Settlement in this matter.

II. ORDER

A. The Commission Orders That: 

1. The Joint Motion to Vacate Decision No. C12-0881 and Enter Stipulated Settlement Agreement as Final Decision with Errata filed by the City of Commerce City (Commerce City), the Colorado Department of Transportation and the Union Pacific Railroad Company (UPRR) on October 19, 2012 is granted.  
2. The Stipulated Settlement Agreement is granted.
3. The plans, cost estimates, and the executed Construction and Maintenance Agreement shall be filed in this docket by May 15, 2013.
4. Commerce City is required to file a letter stating that the project is completed by December 31, 2013.
5. UPRR is required to file an updated National Inventory Form showing the crossing changes by the end of the project in this docket by December 31, 2013.
6. The request to vacate Decision No. C12-0881 is denied.
7. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
8. The Commission retains jurisdiction to enter further orders in this matter.  
9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 7, 2012.
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