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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of a Request for Extension of Time to File Executed Construction and Maintenance Agreement (Motion) filed by the City of Boulder (Boulder) on October 19, 2012, requesting an extension of time to December 15, 2012 to file the executed Construction and Maintenance Agreement, that BNSF Railway Company (BNSF) be required to work with Boulder to revise the cost estimate, and that BNSF refile the cost estimate on or before November 9, 2012.

2. As grounds, Boulder states that the Commission ordered BNSF to file the cost estimate and schematic diagrams for this project within 30 days of the mailed date of Commission Decision No. C12-0959 issued August 17, 2012, and that an executed Construction and Maintenance Agreement be filed by September 15, 2012.  Boulder states that within one week of receiving the cost estimate, Boulder had a number of questions regarding the estimate and requested a meeting to discuss several errors that Boulder saw with the estimate.  According to Boulder, BNSF did not respond to this request, requiring Boulder to send a letter outlining the issues with the estimate, discussing the planned construction schedule and requesting further discussions concerning completion of the Construction and Maintenance Agreement.  Boulder states that until the cost estimate properly reflects the work that was proposed in the Application, Boulder and BNSF will be unable to execute a Construction and Maintenance Agreement.  Boulder requests that the Commission order that:  (1) BNSF work with Boulder to revise the cost estimate; (2) BNSF refile the cost estimate on or before November 9, 2012; and (3) the deadline for filing the Construction and Maintenance Agreement be extended for three months, to and including December 15, 2012.

3. On November 2, 2012, BNSF filed a Response to Applicant’s Request for Extension of Time to File Executed Construction and Maintenance Agreement (Response).  In its Response, BNSF states that it will provide a revised cost estimate by November 9, 2012.  BNSF also states that it will provide a signed Construction and Maintenance Agreement to Boulder so that Boulder can file said agreement on or before December 15, 2012.  Finally, BNSF states that Boulder’s request to have the Commission order BNSF to “work with” Boulder is disingenuous.  BNSF notes that Boulder’s counsel has not attempted to contact BNSF’s counsel even once to discuss any issue in this case.  BNSF acknowledges that there has been an unusual delay in preparing the estimate in this case, but that BNSF has many projects that it is working on, and that the BNSF signal department that prepares the estimates has hundreds of such estimates throughout the country, many with a higher priority or subject to an earlier request for estimates.  BNSF states that it is working through these requests as best it can.  

4. Our review of the cost estimate filed by BNSF indicates that BNSF did not estimate the project ordered and authorized by the Commission.  Because BNSF states in its Response that it can provide the revised cost estimate to Boulder by November 9, 2012, we will require BNSF to file the updated estimate by that date. 

5. Now being fully advised in the matter, we grant the Motion with modifications consistent with the above discussion.
II. ORDER

A. The Commission Orders That:

1. The Request for Extension of Time to File Executed Construction and Maintenance Agreement filed by the City of Boulder (Boulder) on October 19, 2012, requesting an extension of time to December 15, 2012 to file the executed Construction and Maintenance Agreement, that BNSF Railway Company (BNSF) be required to work with Boulder to revise the cost estimate, and that BNSF refile the cost estimate is granted with modifications.

2. BNSF is required to refile the cost estimate for the project reflecting the project as ordered and authorized by Commission Decision No. C12-0959 by November 9, 2012.

3. Boulder is required to file the executed Construction and Maintenance Agreement in this matter by December 15, 2012. 

4. The Commission retains jurisdiction to enter further orders as necessary.

5. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 7, 2012.
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