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QWEST COMMUNICATIONS COMPANY, LLC,


COMPLAINANT,

V.

MCIMETRO ACCESS TRANSMISSION SERVICES, LLC, XO COMMUNICATIONS SERVICES, INC., TIME WARNER TELECOM OF COLORADO, LLC, GRANITE TELECOMMUNICATIONS, INC., ESCHELON TELECOM, INC., BULLSEYE TELECOM, INC., COMTEL TELECOM ASSETS, LP, ERNEST COMMUNICATIONS, INC., and LIBERTY BELL TELECOM, LLC, AND JOHN DOES 1-50 (CLECS WHOSE TRUE NAMES ARE UNKNOWN),


RESPONDENTS.
ORDER:  (1) DENYING APPLICATION FOR 
REHEARING, REARGUMENT, OR 
RECONSIDERATION; AND (2) GRANTING 
MOTIONS TO APPROVE SETTLEMENT AGREEMENTS
Mailed Date:  
November 2, 2012
Adopted Date:
October 31, 2012
I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) to Decision No. C12-1077 (Order Addressing Exceptions to the Second Recommended Decision) filed by Eschelon Telecom (Eschelon) on October 23, 2012.
  This matter also comes before the Commission for consideration of a Motion to Approve Confidential Settlement Agreement and Release, Conditional Motion to Dismiss with Prejudice Respondent Granite Telecommunications, LLC, Request for Highly Confidential Protection, and Request for Waiver of Response Time (Granite Settlement Motion) filed on October 11, 2012 by Qwest Communications Company, LLC (QCC).  Finally, this matter comes before the Commission for consideration of a Motion to Approve Confidential Settlement Agreement and Release, Conditional Motion to Dismiss with Prejudice Respondent MCImetro Access Transmission Services, LLC, Request for Highly Confidential Protection, and Request for Waiver of Response Time (MCImetro Settlement Motion) filed by QCC on October 17, 2012.
2. Being fully advised in this matter and consistent with the discussion below, we deny the RRR filed by Eschelon and grant the Motions filed by QCC for approval of settlements and associated requests.
B. RRR
3. In its RRR, Eschelon generally argues that the Administrative Law Judge (ALJ) and the Commission erred in calculating the amount of reparations due from Eschelon to QCC.  The Commission discussed in detail the background relevant to this argument in Decision No. C12-1077, issued September 17, 2012, at ¶¶ 26-28.  We will incorporate that discussion into this Order by reference.
4. In its RRR, Eschelon generally reiterates the arguments that it previously made in its exceptions dated July 16, 2012 and other prior pleadings filed in this docket.  Eschelon argues that the Commission erred in upholding the ALJ regarding a pro-rata reduction to the calculation of reparations presented by QCC witness Mr. Derek Canfield.  

5. Eschelon states that the pro-rata reduction must assume that the number of access minutes must be constant within the period for which the reduction in reparations was calculated.  Eschelon states that the ALJ adjusted the bulk of the reparations by eliminating the 2008 minutes from the 2007 through 2008 totals calculated by QCC.  However, according to Eschelon, the reparations associated with the 800 Data Base queries were adjusted by removing the 2008 queries from the 2003 through 2008 totals.  Eschelon argues this implicitly assumes that the amount of the 800 Data Base queries was constant from 2003 to 2008, rather than only from 2007 to 2008.  Eschelon contends this assumption is unwarranted and that the data from Eschelon witness Ms. Ellen Copley shows substantial month-to-month fluctuations and a general increase in minutes billed over that time period.
  Eschelon cites to the data contained in Confidential Exhibit EC-4 to argue that the pro-rata adjustment understates the amount of reparations that should have been removed from the original totals.  Eschelon urges the Commission to adopt the calculation of reparations presented by Ms. Copley.  

6. We deny the RRR.  The Commission previously considered the arguments made in the RRR in Decision No. C12-1077.  In that decision, the Commission declined to adopt the calculation of reparations presented by Ms. Copley, explaining that this calculation improperly omitted certain billing accounts.  In its RRR, Eschelon does not address this finding.  
In addition, the Commission found that Mr. Canfield’s calculation of reparations, combined with the pro-rata adjustment done by the ALJ, was the most reasonable of the three methodologies available in the record.
  We find that nothing presented in the RRR changes that conclusion and we reaffirm it here.
C. Motions
7. The Granite Settlement Motion and the MCImetro Settlement Motion are similar in their structure.  We will therefore discuss both Motions together.

8. In its Motions, QCC requests highly confidential protection for Exhibit A to both Settlements, under Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  Exhibit A to both Settlements includes the actual settlement amounts that have been agreed to by the parties.  QCC states that the financial details of the Settlements are highly confidential to QCC, Granite, and MCImetro, and would not affect any other party in this docket or the public.  QCC also requests a waiver of response time for both Motions.  
9. We note that the full response time period has elapsed with respect to the Granite Settlement Motion and no party filed a response to that motion.  We deny the request to shorten response time to the Granite Settlement Motion as moot, and we shorten the response time to the MCImetro Settlement Motion.  We also find good cause to grant requests for highly confidential protection contained in both Motions.  
10. In both Motions, QCC points out that the Commission rules explicitly encourage settlements of contested proceedings.  QCC also argues that the Settlements represent a mutually satisfactory resolution of the issues in dispute in this docket between QCC and Granite and QCC and MCImetro.  QCC explains that both Settlements have been reached through arms-length negotiation after substantial discovery and involves only QCC and the two other parties. QCC submits that the Settlements do not affect any other party, are not contrary to the public interest, and should be approved without a hearing. 

11. Finally, QCC states that the Settlements are also being filed with the commissions in New York, California, and Florida and that the Settlements resolve parallel litigation in these states.  QCC seeks dismissal or withdrawal of its complaints against Granite and MCImetro in this matter, contingent upon all four states approving the Settlements.  

12. We find good cause to grant both Motions.  We find that the Settlements are in the public interest and will not impact any other party in this docket.  Further, the Commission Rules encourage settlements among parties in contested proceedings.  Therefore, we dismiss MCImetro and Granite from this docket, contingent upon the Settlements being approved in the remaining jurisdictions.  
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration filed by Eschelon Telecom on October 23, 2012 is denied.
2. The Motion to Approve Confidential Settlement Agreement and Release, Conditional Motion to Dismiss with Prejudice Respondent Granite Telecommunications, LLC, Request for Highly Confidential Protection, and Request for Waiver of Response Time filed on October 11, 2012 by Qwest Communications Company, LLC (QCC) is granted consistent with the discussion above.
3. The Motion to Approve Confidential Settlement Agreement and Release, Conditional Motion to Dismiss with Prejudice Respondent MCImetro Access Transmission Services, LLC, Request for Highly Confidential Protection, and Request for Waiver of Response Time filed by QCC on October 17, 2012 is granted consistent with the discussion above.
4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 31, 2012.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



PAMELA J. PATTON
________________________________

Commissioners




� By Decision No. C12-1164, mailed October 10, 2012, the Commission extended the time period to file RRR to Decision No. C12-1077 to October 23, 2012.


� In its RRR, Eschelon refers to “800 database query minutes” in Ms. Copley’s testimony.  Since 800 Data Base queries are charged on a per-query basis, we assume that Eschelon refers to the 800 Data Base queries, and not minutes.  


� We also note that the reparations associated with the 800 Data Base queries reflect only a small portion of the total reparations.  This is found in Confidential Exhibit EC-4 from Eschelon witness Copley’s Answer Testimony, QCC witness Canfield’s Confidential Direct Testimony, and in the Highly Confidential Appendix to Decision No. R12-0690 issued June 25, 2012.
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