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I. by the commission

A. Statement, Finding of Fact, and Conclusion

1. This matter comes before the Commission for consideration of an Unopposed Motion to Amend Application and Decision and Withdrawal of Motion for Enforcement of Order (Motion to Amend) filed by the County of Phillips (Phillips County) on October 12, 2012, requesting authority to change the width of the public crossing approved by the Commission in Decision No. C12-0440 issued April 26, 2012, from 28’ wide to 32’ wide.

2. As grounds for its request, Phillips County filed a Motion for Enforcement of Order (Motion for Enforcement) on September 25, 2012.  The reason for the Motion for Enforcement was that the cost estimate provided by the Nebraska, Kansas & Colorado Railway (NKCR) showed a 41’ crossing as opposed to the 28’ wide crossing that was approved by the Commission.

3. Since the filing of the Motion for Enforcement, Phillips County and NKCR have met regarding this matter and have reached an agreement that would allow a 32’ wide crossing surface to be installed at the new crossing as opposed to the 28’ wide crossing originally approved by the Commission.  By the Motion to Amend, Phillips County seeks authority from the Commission to widen the Phillips County Road 35 (PCR 35) from the original 28’ wide crossing requested to a 32’ wide crossing. 

4. In reviewing the original application and the proposed amendment to widen the roadway crossing surface from 28’ to 32’, we do not see any safety issues as a result of the request.

5. Now being fully advised in the matter, we find that good cause exists to grant the Motion to Amend allowing a widening of the crossing surface of PCR 35 from 28’ to 32’ and withdrawing the Motion for Enforcement.  On our own motion we will also revise the dates by which the signed Construction and Maintenance Agreement is to be filed and the completion of the project.  We will require Phillips County to file the signed Construction and Maintenance Agreement by November 30, 2012, provide the Commission with written notice that work is complete by December 31, 2012, and require NKCR to file a copy of the updated crossing inventory form showing the updated information for the crossing by December 31, 2012.
II. ORDER

A. The Commission Orders That:

1. The Unopposed Motion to Amend Application and Decision and Withdrawal of Motion for Enforcement of Order filed by the County of Phillips (Phillips County) on October 12, 2012 requesting that the Commission amend its previous decision to allow a 32’ wide crossing surface at the crossing of Phillips County Road 35 (PCR 35) with the track of the Nebraska, Kansas, and Colorado Railway (NKCR), National Inventory No. 057391G is granted.

2. Commission Decision No. C12-0440 is amended to allow Phillips County to install a 32’ crossing surface on PCR 35 as opposed to the original 28’ wide surface originally approved.

3. On our own motion, we will alter the compliance filing times for the parties in this matter.

4. Phillips County shall file a copy of the signed Construction and Maintenance Agreement with NKCR by November 30, 2012.

5. Phillips County shall inform the Commission in writing when the necessary work at the crossing is complete and operational within ten days of completion.  The Commission will expect the letter by December 31, 2012.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

6. NKCR is required to file a copy of the updated crossing inventory form showing the updated information for the crossing by December 31, 2012.

7. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

8. The Commission retains jurisdiction to enter further orders as necessary.

9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 24, 2012.
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