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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the Application for Approval of its 2012 Electric Resource Plan (ERP) and Approval of its 2013-2014 Renewable Energy Standard (RES) Compliance Plan (Application), filed by Black Hills/Colorado Electric Utility Company, L.P., doing business as Black Hills Energy (Black Hills or the Company) on July 30, 2012.  Black Hills filed supporting testimony and exhibits together with its Application.  
2. On July 30, 2012, Black Hills also filed a Motion for Waivers and a Motion for a Protective Order.  
3. Being fully advised in the matter and consistent with the discussion below, we grant the Motion for a Protective Order; we acknowledge the notices of intervention by right; we find that additional information is required before making a decision on the completeness of the Application; and we solicit briefs regarding certain aspects of the Motion for Waivers and other preliminary matters related to the Application. 
B. Background

4. Black Hills explains in its ERP that, due to the decommissioning of Clark Station before the end of 2013 pursuant to the Clean Air-Clean Jobs Act, the Company will need 43.4 MW of replacement resource capacity in 2014.  The Company projects its resource need will later increase to 66.4 MW in 2015 and to 73.4 MW in 2016.  In 2017, however, Black Hills anticipates that a 15.3 MW customer-identified load loss will cause the resource need to fall to 60.4 MW.

5. Black Hills uses a computerized model of its electric system to determine how best to meet its future electric resource needs.  The model simulates known resource planning parameters, such as load projections, contractual obligations, weather conditions, economic assumptions, regulatory requirements, as well as Company-specific financial and operational constraints.  Based on modeling results, Black Hills proposes to make annual seasonal firm capacity purchases and to construct a Company-owned and operated 40 MW simple cycle gas-fired generating unit to be installed in 2016 at an undecided location. 

6. In addition, Black Hills explains that it may either retire or extend the life of the aging units at Pueblo 5 and 6 sometime in the future.  Preliminary study results indicate that extending the life of these units may not be viable.  In any event, the decision to retire the units does not appear to affect either Black Hills’ plans to acquire seasonal firm capacity or the selection and timing of the proposed new 40 MW facility.  Black Hills states that it will likely address Pueblo 5 and 6 in a future proceeding.

7. With respect to its 2013-2014 RES Compliance Plan, Black Hills explains that the Company does not need to acquire additional eligible energy resources to meet its 2013 or 2014 compliance requirements.  Black Hills also explains that it will be able to meet the renewable distributed generation requirements of the RES through 2022 and beyond with the renewable energy credits (RECs) generated by the Busch Ranch Wind Project that is anticipated to be online in 2012.  Black Hills also expects to be able to meet certain other RES requirements by carrying forward on-site solar RECs and by procuring additional on-site solar RECs as they are produced pursuant to existing obligations.

8. Black Hills explains that, due to the 2 percent cap on the incremental costs of eligible renewable energy resources and due to the current deficit of about $15.7 million in its Renewable Energy Standard Adjustment (RESA) account, the Company has only limited funds to acquire additional eligible energy resources in the future.  If no additional eligible energy resources are acquired, Black Hills estimates the RESA deferred account will be eliminated in late 2017.

9. Black Hills is therefore concerned that by 2016 the Company will not be able to satisfy all of its RES requirements, since only 7 percent of total energy sales will be met that year with eligible energy resources.  Black Hills suggests that it could satisfy some of its RES requirements by installing or procuring electricity from clean energy and energy efficiency demonstration projects (i.e., from “Section 123 resources”) whose production can count against the eligible energy resource requirements of the RES but whose costs do not impact the 2 percent rate cap calculation.  The Company therefore proposes to issue a request for proposals (RFP) for Section 123 resources so that the bids can be evaluated and presented to the Commission in Phase II.  Black Hills also proposes to re-visit its eligible energy needs in its next RES compliance plan which is required to be filed by October 31, 2013 (covering the 2015 to 2017 compliance years).

10. Black Hills also states that the Company’s solar programs were not fully subscribed for compliance years 2011 and 2012.  Black Hills therefore plans to carry over any unused subscriptions into 2013 and 2014.  Part of the unsubscribed solar capacity would be used for a community solar garden program to be offered in 2014 including a set aside for low-income subscribers.

C. Motion for Protective Order 

11. In its Motion for a Protective Order, Black Hills seeks extraordinary protection for the following information contained in its ERP: unit level delivered fuel costs; hourly market price data; unit level heat rate curves; unit detailed maintenance schedules; bid information of any sort (from the Company and from other entities); pricing and other commercially sensitive information related to a purchased power agreement; and modeling files.  
12. Pursuant to Rule 3614 of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3, Black Hills seeks to limit access to this information to the Commissioners, Administrative Law Judges (ALJs), Staff of the Commission (trial and advisory) (Staff), the Colorado Office of Consumer Counsel (OCC), the Independent Evaluator and their respective attorneys, and to a reasonable number of attorneys and subject matter experts for the intervenors in this proceeding.
13. In addition, Black Hills requests a partial, temporary waiver of Rule 3614 in order to limit access to information, including a PowerPoint presentation, regarding proposed 
waste-to-energy resources, known as the La Junta resources.  Black Hills contends that the presentation contains sensitive cost, pricing, and other detailed information which may be bid as part of the Company’s competitive solicitation for Section 123 resources.  Black Hills argues that neither the developer of the La Junta resources nor other potential bidders should have access to this information in order to avoid tainting a future competitive solicitation.  
Black Hills specifically requests to limit access to the Commissioners, the ALJs, Staff, the OCC, the Independent Evaluator, and a reasonable number of attorneys and subject matter experts for intervenors who are customers of the Company and who are not potential bidders.  
14. In accordance with Rule 3603(b), Black Hills stated in the Motion for Protective Order that response time to the motion shall run concurrently with the intervention deadline.  No entity that timely filed a petition to intervene by permission or a notice of intervention by right in this docket objected to the Motion for Protective Order.  Therefore, the motion is unopposed.

15. We find good cause to grant the unopposed Motion for Protective Order.

D. Interventions 

16. Staff, the OCC, and the Colorado Energy Office, timely filed notices to intervene by right in this docket.  We note these interventions by right.
17. Noble Energy, Inc. and EnCana Oil & Gas, Inc.; Board of Water Works of Pueblo, Colorado and Fountain Valley Authority; Energy Recovery Specialists; Colorado Independent Energy Association; Rocky Mountain Environmental Labor Coalition; Cripple Creek & Victor Gold Mining Company and Holcim (US) Inc.; Western Resource Advocates; and Southwest Generation Operating Company timely filed petitions to intervene by permission in this docket.  However, since the time period for Black Hills to file a response to these petitions to intervene has not yet passed, we will not rule on these matters at this time.  However, we invite the entities that have filed petitions to intervene to submit briefs on the issues discussed below.
E. Completeness of Application

18. Rule 1303(b) of the Rules of Practice and Procedure, 4 CCR 723-1, sets forth the process by which the Commission reviews applications for the purpose of determining their completeness in accordance with § 40-6-109.5, C.R.S.  Consistent with Rule 1303(b), Staff filed a deficiency letter regarding the completeness of the Application on August 7, 2012.   

19. Staff alleges that the Application is deficient because it does not:  (1) provide the Commission the ability to consider utilization of existing natural gas‐fired generation as required by the Clean Air-Clean Jobs Act; (2) address the use of existing gas‐fired generation contrary to Decision No. C12‐0380 issued in Docket No. 11A-226E on April 13, 2012, concerning the Company’s request for a Certificate of Public Convenience and Necessity (CPCN) to construct 
a third LMS 100 at the Pueblo Airport Generation Station; (3) provide a cost‐benefit analysis 
to demonstrate the reasons why the public interest would be served by acquiring the 
|40 MW self-build generation project through an alternative method of resource acquisition as required by Rule 3611(c); (4) provide the necessary bid policies, RFPs, and model contracts necessary to satisfy the resource need identified under Rule 3610 exclusively through all‐source competitive bidding; (5) provide the information required under Rule 3611 to support a request for a CPCN for the proposed 40 MW self-build unit.

20. Black Hills timely filed a response to Staff’s deficiency letter explaining why the Application should be deemed complete.  First, Black Hills argues that all requirements to consider the utilization of existing natural gas‐fired generation as required by the Clean 
Air-Clean Jobs Act were entirely fulfilled in Docket No. 10M-254E.  Therefore, according to the Company, the Application does not need to address the utilization of existing gas-fired resources as suggested by Staff.  

21. Second, Black Hills argues that the Clean Air-Clean Jobs Act did not require the Commission to consider, as a necessary condition for allowing the Company to develop and own the replacement generation, whether Black Hills could replace its retired coal-fired generation with existing natural gas-fired generation.  Black Hills asserts that the words “shall allow” in § 40-3.2-207(6), C.R.S., permit the Company to construct new generation as replacement capacity. 

22. Third, Black Hills argues that Decision No. C12-0380 issued in Docket 
No. 11A-226E does not and could not clearly and affirmatively state that Black Hills may not develop and own 42 MW or less of new generating capacity to replace the 42 MW of the closing Clark Station, since that was not the proposed replacement capacity at issue before the Commission in that proceeding.    

23. Fourth, Black Hills argues that Rule 3611 does not apply to proposed replacement generation projects developed under the Clean Air-Clean Jobs Act because the Colorado General Assembly has already made the decision that utilities shall be allowed to develop and own new generation to replace their retired coal plants. Black Hills concludes that:  “[a]s a statute, the CACJA controls over the Commission's resource planning rules which were not adopted to address the CACJA.”  Response at p. 7.
24. Finally, Black Hills reiterates that, in its Motion for Waivers filed with the Application on July 30, 2012, the Company has requested a waiver from the requirement in Rule 3611 that a utility provide the Commission with CPCN quality information regarding 
self-build projects contemplated during the resource acquisition period.  Black Hills asserts that the filing of requests for waivers does not make an application incomplete and notes that Staff has not asserted that the Application is incomplete due to any of the other waivers the Company has requested.

25. As discussed below, we conclude that additional information is required from Black Hills, Staff, and others regarding Staff’s assertions, Black Hills’ responses to those allegations, and the requests set forth in the Motion for Waivers.  We therefore find good cause not to deem the Application complete at this time.  We will instead make a determination on the completeness of the Application by a decision issued after September 14, 2012, the date when the Application would otherwise be deemed complete automatically under Rule 1303(b).

F. Motion for Waivers

26. Black Hills requests several temporary waivers from the Commission’s ERP Rules.  Some of these requests explain the absence of material in the Company’s ERP filing on October 31, 2011.

27. First, Black Hills requests waivers from the definitions of the “planning period” and “resource acquisition period” so that the Company can use the foundational work it had completed when anticipating its ERP would be filed on October 31, 2011 instead of July 30, 2012.

28. Second, Black Hills requests waivers from the filing requirements concerning forecasting information by customer class: forecasting information on “end-use, econometric or other supportable methodology;” and allocations of annual system losses to the transmission and distribution components of its system.

29. Third, the Company requests a waiver from the requirement to provide a description of the transmission investment needed to support new, non-bid resources contemplated during the resource acquisition period.

30. Fourth, Black Hills seeks a waiver from the requirement to provide best value labor metrics for new, non-bid resources contemplated during the resource acquisition period.

31. Finally, Black Hills requests a temporary waiver from the requirement to file, at the time of its ERP filing, a request for a CPCN for new, non-bid resources contemplated during the resource acquisition period.

32. Black Hills explains that the proposed 40 MW simple cycle unit self-build was selected through its ERP modeling process and that there has been only a short amount of time between the decisions in Docket No. 11A-226E rejecting the CPCN for the LMS 100 and the filing date for the ERP.   Black Hills further states that it does not yet have information on the location, design, or engineering specifications for the replacement capacity which are necessary to support a request for a CPCN. 
G. Requests for Briefs
33. We recognize that the Motion for Waivers explains, from Black Hills’ perspective, why certain requirements of the Commission’s ERP Rules do not appear to have been met in the Application filing of July 30, 2012.  Staff’s deficiency letter indicates disagreement over at least some of the requests in the Motion for Waivers.  It also suggests that the merits of certain waiver requests could be addressed preliminarily by the Commission on legal or policy grounds prior to any evidentiary hearing. We also note that no other party has yet responded directly to the Motion for Waivers.   

34. We therefore find it appropriate for Black Hills and the parties (including the entities that have timely filed petitions to intervene by permission) to file briefs addressing the appropriate timing of the Commission’s consideration of each waiver request.  For instance, it may be the case that certain requests should be addressed prior to the establishment of a procedural schedule in this docket, because the Commission’s consideration of those requests does not require evidence to be entered into the record at hearing and because resolution of those matters on legal or policy grounds will define the scope of the docket.

35. Further, we invite briefs regarding the statutory interpretation of the Clean 
Air-Clean Jobs Act, as discussed in Staff’s deficiency letter and Black Hills’ response 
(i.e., the “shall allow” language in § 40-3.2-207(6), C.R.S., and its reconciliation with other statutory provisions within the Clean Air-Clean Jobs Act).  We also invite the parties (and the entities that have timely filed petitions to intervene by permission) to comment on whether, given the circumstances of this case, the provisions of the Clean Air-Clean Job Act conflict with the Commission’s statutory obligation to ensure just and reasonable rates under § 40-3-101, C.R.S., with respect to the replacement of Clark Station generation capacity pursuant to the 
Clean Air-Clean Jobs Act, the Commission’s ERP Rules, and the proper reconciliation of these statutory and rule-based requirements in this case.  We are also interested in the relationship of the Clean Air-Clean Jobs Act with the requests the Company has made in its Application and the Commission’s ERP Rules. 
36. Finally, we invite responses to the following questions:
a.
If the Commission grants Black Hills a waiver from filing a request for a CPCN for the 40 MW of replacement generation for Clark Station in this proceeding, what mechanisms would the Commission employ in a subsequent CPCN proceeding to review the reasonableness of the costs of the proposed facility (e.g., would the Commission consider the Company’s request in comparison to alternative resources and, if so, why would those considerations be made outside of an ERP proceeding)?

b.
Similarly, how would the Commission compare the costs and benefits of the proposed 40 MW of new generation investment to the potential purchase of existing gas-fired generation facilities outside of an ERP proceeding?

c.
If the Commission grants Black Hills a waiver from filing information on the costs of transmission facilities needed to support the proposed 40 MW of replacement generation, what mechanisms would the Commission employ in a subsequent CPCN proceeding to review the reasonableness of the costs of the proposed transmission investment? 

37. Briefs on these matters shall be filed on or before September 28, 2012.

H. Hearing Options
38. Black Hills requests the Commission hear the Application en banc.  Black Hills cites the “significance the outcome of this proceeding will have on the course of the Company, as well as due to numerous public policy issues.”  We postpone a decision on whether to grant this request until after we rule upon the issues mentioned above, as the resolution of these issues may affect the scope of this proceeding.  
II. ORDER

A. The Commission Orders That:
1. The Motion for a Protective Order filed by Black Hills/Colorado Electric Utility Company, L.P. (Black Hills) on July 30, 2012 is granted

2. The notice of intervention by right filed by Staff of the Colorado Public Utilities Commission on August 9, 2012 is acknowledged.

3. The notice of intervention by right filed by the Colorado Energy Office on August 13, 2012 is acknowledged.

4. The notice of intervention by right filed by the Colorado Office of Consumer Counsel on August 23, 2012 is acknowledged.

5. The determination of the completeness of the Application for Approval of its 2012 Electric Resource Plan and Approval of its 2013-2014 Renewable Energy Standard Compliance Plan (Application), filed by Black Hills on July 30, 2012 shall be made by a separate order.  Consistent with the discussion above, the Application shall not be deemed complete automatically on September 14, 2012 by operation of the Commission rules.

6. The parties and the entities that have timely filed petitions to intervene are invited to file briefs on the matters discussed above on or before September 28, 2012.

7. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 5, 2012.
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