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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Decision No. R12-0674 in Docket No. 12F-113E (Recommended Decision) filed on July 18, 2012 by Complainant, Ms. Susan Gold (Ms. Gold). Respondent, Public Service Company of Colorado (Public Service) timely filed a response to exceptions on August 3, 2012.  In this Order, we also consider filings related to the exceptions, including: (a) the Motion to Supplement the Record and Proffer of Tendered Evidence (Motion to Supplement) initially filed by Ms. Gold on May 8, 2012, and amended on May 14, 2012, which was denied in the Recommended Decision and re-filed by Ms. Gold with the exceptions; (b) a Motion to Request Xcel to Correct Xcel Pleading (Motion to Correct) filed by Ms. Gold on August 9, 2012, to which Public Service filed a response on August 20, 2012 (Correction Response); and (c) in reply to the Correction Response, a Motion Responding to Xcel’s Motion to Correct (Responding Motion) filed by Ms. Gold on August 24, 2012. 

2. Now being duly advised in the matter, we: deny the Motion to Supplement; grant the Motion to Correct; construe the Responding Motion as a motion to reply to Public Service’s response and deny the motion; and deny exceptions. 

B. Background

3. Ms. Gold initiated this proceeding by filing a Complaint on February 6, 2012 (Complaint), alleging that the method by which Public Service measures electric service at Ms. Gold’s two properties, a primary residence in Boulder, Colorado (Residence), and a vacation property in Colorado (Cabin), causes severe health effects for Ms. Gold.  Through the Complaint Ms. Gold seeks to have the existing meters replaced with older electromechanical meters. 

4. The procedural schedule and record for this matter are summarized in the Recommended Decision and incorporated herein by reference. 

5. In the Recommended Decision, the Administrative Law Judge (ALJ) assigned to this matter denied the Motion to Supplement filed by Ms. Gold initially on May 8, 2012, as amended on May 14, 2012.  The Motion to Supplement was offered by Ms. Gold to include additional information in the record that Ms. Gold believes contradicts the findings and evidence regarding the date on which a digital Automatic Meter Reading (AMR) device was installed at the Cabin, specifically Hearing Exhibit No. 54.  Hearing Exhibit No. 54 sets forth billing records and the usage pattern at the Cabin over the past seven years (i.e., since 2005).  In offering this motion, Ms. Gold stated that she was surprised at the testimony of Public Service witnesses to the effect that the AMR meter was installed at the Cabin in February 2005, rather than February 2012.  Ms. Gold argued that her understanding of Public Service’s position and subsequent surprise at hearing was due to statements made in Public Service’s answer to her Complaint, filed on February 17, 2012 (Answer).  On page 4 of the Answer, Public Service states that the former meter at the Cabin was exchanged for a meter with an “[Encoder Receiver Transmitter (ERT)] module on February 24, 2005. There is no smart meter at the cabin.”  

6. The ALJ noted that, as the proponent of a Commission order granting the Motion to Supplement, Ms. Gold has the burden of establishing that the additional evidence proffered should be included in the record to redress a reasonable mistake, inadvertence, surprise, or excusable neglect on her part. 4 Code of Colorado Regulations (CCR) 723-1-1500 of the Rules of Practice and Procedure; Colorado Rule of Civil Procedure (C.R.C.P.) 60(b). In denying the Motion to Supplement, the ALJ found that Ms. Gold did not meet this burden as the Answer “accurately and adequately apprised Ms. Gold of the position to be taken by Public Service with regard to the type of metering equipment present at the Cabin.”  Recommended Decision ¶ 33.
7. Further, the ALJ notes in the Recommended Decision that hearings in this matter were rescheduled for later dates twice to accommodate Ms. Gold’s schedule and availability; that the ALJ determined that Ms. Gold was ready to proceed with her case; that she was advised of  her right to be represented by counsel if she so chose; and that she indicated she understood her right to present evidence, cross-examine evidence presented by Public Service, and argue in favor of the relief she sought in the Complaint.  She was also afforded the opportunity to 
cross-examine Public Service testimony pertaining to Hearing Exhibit No. 54 on this point and did so.   

8. In the Recommended Decision, in addition to denying the Motion to Supplement, the ALJ also dismissed Ms. Gold’s Complaint.

9. Pursuant to Rule 1500 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, Ms. Gold bears the burden of establishing that she is entitled to an order granting the relief sought in the Complaint; i.e., removal of the meters at the Cabin and Residence and replacement with electromechanical meters that do not include a radio transmitter device.  

10. The ALJ determined that Ms. Gold did not meet this burden as the record does not establish that the meters installed at the Cabin and Residence are the cause of Ms. Gold’s health effects.  In making this determination the ALJ cites primarily: (a) the lack of connection between the onset of Ms. Gold’s symptoms in 2011 and 2012, on the one hand, and the dates of installation of the metering devices at her two properties in 2005 and 2008 on the other hand; 
  and (b) that Hearing Exhibit No. 1, which includes a statement from Ms. Gold’s physician referencing her sensitivity to electromagnetic energy and his conclusion that the meters have caused her health effects, is of little value as it provides no factual support for the physician’s conclusion regarding the meters; however, the record makes clear that electromagnetic fields (EMFs) are all around in our electrified society.  Therefore, the ALJ determined that the record evidence does not show the causal connection that Ms. Gold’s specific effects are caused by the respective meters at her two properties.  

11. The ALJ determined that, based on the lack of any causal relationship between the installation of the respective meters and the onset of Ms. Gold’s health effects, the administrative and logistical burdens of replacing the meters with outdated models and establishing a completely separate metering program for Ms. Gold are not warranted. 

C. Motion to Supplement

12. In addition to filing the substantive exceptions set forth below, Ms. Gold re-filed the Motion to Supplement that was denied by the Recommended Decision.  

13. Public Service filed an objection to this re-filing of the Motion to Supplement on July 31, 2012.  Public Service notes that it is unclear whether Ms. Gold’s intent was to re-file the motion, or simply attach it to the exceptions for reference. To the extent that the Motion to Supplement was re-filed for consideration in the exceptions, Public Service requests that the motion be denied. 

14. We agree with the Recommended Decision and find that Ms. Gold does not establish that the additional evidence proffered should be included in the record to redress a reasonable mistake, inadvertence, surprise, or excusable neglect on her part. 4 CCR 723-1-1500; C.R.C.P. 60(b).  Public Service’s Answer accurately apprised Ms. Gold of its position as to the type of equipment installed at the two properties.  To the extent the Motion to Supplement was re-filed for consideration in the exceptions, we deny the motion. 

D. Motion to Correct

15. On August 9, 2012, Ms. Gold filed the Motion to Correct, requesting that Public Service correct its response to exceptions in which Public Service states that “…the meter for the cabin was exchanged for a meter with a radio transmitter device on February 24, 2005” (emphasis added).  She states that Public Service’s Answer actually uses the term “ERT module” as opposed to “radio transmitter device.”  Ms. Gold states that this statement is misleading and a third party may incorrectly think the “radio transmitter device” was a continuously transmitting device.  
16. On August 20, 2012, Public Service responded to Ms. Gold’s Motion to Correct, stating that the more general term for the device employed in Public Service’s AMR meter is a “radio transmitter device” with the specific term being an “Encoder Receiver Transmitter” or “ERT.”  Further, Public Service notes that, as explained in several discussions with Ms. Gold, Public Service’s Answer, Public Service’s Hearing Testimony from its witness Mr. Dan Nordell, and Public Service’s reply to exceptions, a digital meter with an ERT module (i.e., a radio transmitter device) that responds to a wake-up tone was installed at Ms. Gold’s Cabin on February 24, 2005.  Public Service explains that a digital meter with an ERT module belongs to a category of meters that can be read remotely (e.g., from a passing vehicle), called “AMR meters.” 
17. Public Service states that throughout the proceeding, it has taken care to use the appropriate terms for the meters located at the Cabin and the Residence, respectively.  Public Service maintains that it has been consistent both at the hearing and in testimony, and the change in wording was inadvertent and was not intended to change the meaning as alleged by Ms. Gold.  
18. We find that Ms. Gold is correct that on page 4 of the Answer, Public Service uses the term “ERT module” as opposed to “radio transmitter device.”  However, we also find that the contextual use of the term “ERT module” in the Answer and the subsequent use of “radio transmitter device” are not ambiguous or confusing.  Further, no party is prejudiced by the use of such terminology.  We therefore grant the Motion to Correct and note the change in terminology from the Answer, consistent with the discussion herein. 

E. Responding Motion

19. On August 24, 2012, Ms. Gold filed the Responding Motion stating that she disagrees that the change in terminology was “inadvertent.” Further, she reiterates her statements made in exceptions and the subsequent Motion to Correct that: she disagrees with Public Service’s position that the meter currently at the Cabin is not a continuously transmitting radio device; her due process rights were violated; it is her position that Public Service has not been consistent with its representations; the effects of the meters are cumulative; and she is willing to pay for the removal of the meters.  

20. Pursuant to Rule 1400 of the Commission’s Rules of Practice and Procedure, 4 CCR 723‑1, a movant may not file a reply to a response unless the Commission orders otherwise. Because the arguments emphasized by Ms. Gold in the Responding Motion are sufficiently presented in the Motion to Correct and the substantive exceptions discussed herein, the reiteration in the Responding Motion is unnecessary for the Commission to make appropriate findings and determinations.  The Responding Motion is therefore construed as a motion to reply to Public Service’s response and is denied consistent with the discussion herein. 

F. Exceptions

21. In her exceptions to the Recommended Decision filed July 18, 2012, including supplemental filings provided with the exceptions, Ms. Gold asserts that she presented many reasons why the relief she sought should be granted and that much of her testimony was not addressed by the ALJ. 

22. For Commission consideration, she restates her positions and the evidence presented, in addition to offering supplemental information outside of the evidentiary record.  While the exceptions discuss the record evidence and supplemental information proffered in detail, Ms. Gold asserts two main arguments for consideration: (a) that her due process rights were violated, specifically regarding the fact that she was not provided Exhibit No. 54 prior to hearing; and (b) that she disagrees with the Recommended Decision in that the evidence presented (and additional evidence proffered) sufficiently show that the meters are the cause of her health effects.  She therefore requests that the Commission grant the relief sought and order Public Service to remove and replace the meters currently installed at her two properties, the cost of which she is willing to pay, including that she will pay in advance any meter reading costs for one year. 

1. Due Process

23. Ms. Gold asserts that she was not provided due process in that Exhibit No. 54 was not provided to her in advance of the hearing. 

24. The essence of procedural due process is fundamental fairness. Colo. State Bd. of Nursing v. Geary, 954 P.2d 614, 615 (Colo. App. 1997).  The standard for due process is flexible and calls for such procedural protections as a particular situation may demand. Morrissey v. Brewer, 408 U.S. 471, 481 (1972).  While due process is based on the circumstances of each case, due process generally means notice and an opportunity for hearing, at a meaningful time and in a meaningful manner. See, e.g., Whiteside v. Smith, 67 P.2d 1240, 1258 (Colo. 2003).  Whether additional procedural safeguards have any probable value should be considered when determining if due process was met. See Mathews v. Eldridge, 424 U.S. 319 (1975).

25. The ALJ found Exhibit No. 54 persuasive in that it shows a usage pattern at the Cabin for the past seven years, indicating that the meter was installed in 2005, not 2012 as Ms. Gold claims.  Ms. Gold takes issue with the reliance on Exhibit No. 54, claiming she was not provided with the information admitted as Exhibit No. 54 before the hearing and, therefore, could not properly object when it was introduced.

26. Further, Ms. Gold notes that Public Service’s Answer states that an “ERT module” was installed in 2005, not an “AMR module.”  She states that the hearing testimony, including the information provided in Exhibit No. 54, therefore contradicts the written Answer, causing her surprise and inability to respond appropriately, thus violating her due process rights.

27. Ms. Gold is correct that Public Service’s Answer states that an “ERT module” was installed at the Cabin on February 24, 2005.  However, as discussed above, in denying her Motion to Supplement the ALJ found that the language in the Answer referenced by Ms. Gold “is not ambiguous or confusing” and that Public Service’s position regarding the equipment installed at her two properties was clear.  

28. As noted in the Recommended Decision, the ALJ fully advised Ms. Gold of her right to counsel.  Further, Ms. Gold affirmed that she understood her rights to present and 
cross-examine evidence, a right that she exercised throughout the hearing, including with respect to Exhibit No. 54.  Additionally, the hearings in this matter were rescheduled for later dates twice to accommodate Ms. Gold’s schedule and availability.

29. We agree with the ALJ that, consistent with the determination to deny the Motion to Supplement, the Answer accurately and adequately apprised Ms. Gold of Public Service’s position regarding the placement of the meters at the two properties.  Information provided in Exhibit No. 54 introduces no new arguments which Ms. Gold should not have been reasonably aware of prior to hearing.  Regarding the Cabin, Public Service’s position in its Answer is that the current meter, which has an ERT module, was installed in February 2005; no meter was subsequently installed or replaced at the Cabin in 2012 as alleged by Ms. Gold or at any other subsequent time.  Public Service has maintained this position throughout these proceedings.  Ms. Gold was given ample opportunity between the filing of the Answer on February 17, 2012, and a hearing on May 3, 2012, to request documentation regarding the installation of the meters related to Public Service’s position.

30. Ms. Gold’s assertions that she understood her rights to present and cross-examine evidence, in addition to the procedural accommodations made to meet Ms. Gold’s needs, further indicate that the “fundamental fairness” required by due process was met in this instance. 

31. Based on the circumstances here, additional procedural safeguards were not warranted regarding the ALJ’s determination to rely on Exhibit No. 54.  We therefore deny Ms. Gold’s exceptions to this point.     

2. Burden of Proof

32. Ms. Gold contests the ALJ’s finding that the causal connection between the meters at her respective properties and her health effects is lacking.  In exceptions, Ms. Gold submits evidence in the record regarding the timing of the installation of the meters and her health effects, further asserting that replacement of the meters is proper.  Ms. Gold also states that Public Service has “no way to determine that the meters are not the cause of [her] health effects.”  Additionally, Ms. Gold offers information outside of the evidentiary record to support her position.  

33.  In the Recommended Decision, the ALJ notes that “the record makes clear that EMF is all around us in our electrified society.”  Further, the ALJ recognized that Ms. Gold described the “emergence of scientific concerns related to EMF exposure and convincingly established her own extreme sensitivity to EMF” through the record evidence; however, what Ms. Gold “did not prove is that the extremely low levels of EMF emitted by the AMI meter at her Residence and the periodic radio frequency emissions of the AMR meter at the Cabin are causing her health problems.”   

34. On August 3, 2012, Public Service filed a response opposing Ms. Gold’s exceptions.  Public Service states that there is no legal or factual error in the ALJ’s finding that Ms. Gold did not meet her burden of proving a causal connection between the meters at her respective properties and her health effects.  The response notes that the ALJ’s conclusion is further supported by the impracticality and inefficiency of Ms. Gold’s requested relief of replacing the currently installed meters with older meters that are no longer available to Public Service, and instituting a “walk-up” metering program for her that is different from what is currently implemented for other customers in Colorado.  

35. As the party seeking the Commission order, Ms. Gold bears the burden of proof with respect to the relief sought; that burden of proof is a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence. Swain v. Colo. Dep. Of Revenue, 717 P.2d 507 (Colo. App. 1985).
36. We find that the evidence in the record that Ms. Gold asks the Commission to reconsider does not demonstrate any findings other than what has already been established in the docket.  She has not established that the contested facts in this matter that support her position are more probable than not.  While Ms. Gold raises concerns regarding emerging scientific evidence related to EMF exposure and her own sensitivity to such EMF exposure, we concur with the ALJ that the record evidence does not establish that the meters installed at her two properties are the specific cause of her health effects.
37. Further, Ms. Gold’s assertions regarding Public Service’s failure to prove that the meters are not causing her health effects assumes an incorrect standard.  To enforce this standard would be contrary to law by reversing the required burden of proof.  Ms. Gold must establish that the relief requested is appropriate by a preponderance of the evidence.  The record here does not establish that Ms. Gold has met this burden. 
38. We also find that the additional evidence proffered does not warrant the reopening of the evidentiary record in this matter. The ALJ properly reached conclusions based on the evidence presented. While the Commission may opt to add to the record, if it does so, it must provide all parties with an opportunity to consider and rebut the new evidence.  While a response to exceptions does not provide a sufficient opportunity for Public Service to rebut and 
cross-examine new evidence presented, in this instance, it is not necessary for the Commission to reopen the evidentiary record to consider the additional evidence proffered.  

39. We acknowledge that the evidence presented in the record shows disagreement between the parties regarding the timing and type of equipment installed at the Cabin and the Residence.  Though the parties may continue to disagree regarding facts in the record, the ALJ properly determined, based on the evidence found most convincing, that Ms. Gold failed to establish by a preponderance of the evidence that the health effects she suffers from are caused by the meters at her Cabin and Residence as opposed to any number of other factors, including other devices that emit EMF.  Absent a causal connection between the meters and Ms. Gold’s health effects, dismissal of the Complaint is proper.  

40. As stated by the ALJ, we note that based on the lack of any causal relationship between the respective meters and Ms. Gold’s health effects, the administrative and logistical burdens of replacing the meters with outdated models and establishing a completely separate metering program for Ms. Gold are not warranted.  We therefore deny the exceptions.   

II. ORDER

A. The Commission Orders That:

1. The Motion to Supplement the Record and Proffer of Tendered Evidence filed by Ms. Susan Gold and amended on May 14, 2012, which was re-filed with the exceptions, is denied.  

2. The Motion to Request Xcel to Correct Xcel Pleading filed by Ms. Gold on August 9, 2012, is granted. 

3. The Motion Responding to Xcel’s Motion to Correct filed by Ms. Gold on August 24, 2012 in reply to Public Service Company of Colorado’s (Public Service) August 20, 2012 response to the Motion to Correct is construed as a Motion to Reply to Public Service’s Response and is denied. 

4. The exceptions to Recommended Decision No. R12-0674 filed by 
Ms. Susan Gold on July 18, 2012 are denied.

5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
August 29, 2012.
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Doug Dean, 
Director
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JAMES K. TARPEY
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PAMELA J. PATTON
________________________________

Commissioners




� Based on evidence presented in the record, it was established that an AMR meter with an ERT module located at the Cabin was installed on February 24, 2005 and an Advanced Meter Infrastructure (AMI) meter located at the Residence was installed on October 6, 2008.
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