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11A-869EDOCKET NO. 11A-869E
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12A-782EDOCKET NO. 12A-782E

IN THE MATTER OF THE APPLICATION OF PSCO FOR APPROVAL OF THE ACQUISITION OF THE BRUSH 1, 3, AND 4 GENERATION FACILITIES AND IN CONNECTION THEREWITH THE GRANT OF CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY IF REQUIRED AND THE APPROVAL OF COST RECOVERY THROUGH A GENERAL RATE SCHEDULE ADJUSTMENT. 

12A-785EDOCKET NO. 12A-785E

IN THE MATTER OF THE VERIFIED APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR APPROVAL OF THE POWER PURCHASE AGREEMENT FOR 118.8 MW OF NATURAL GAS GENERATION, EARLY RETIREMENT OF ARAPAHOE UNIT 4, AND A GAS SALES AGREEMENT. 

INTERIM ORDER ADDRESSING MOTION
REGARDING DISCOVERY ISSUES AND REQUESTING COMMENT ON INDEPENDENT EVALUATOR
Mailed Date:  
August 17, 2012
Adopted Date:
August 15, 2012

I. BY THE COMMISSION

A. Statement

1. The first matter comes before the Commission for consideration of a motion filed on August 8, 2012 by Public Service Company of Colorado (Public Service or the Company) for Modification of Commission Interim Order (Discovery Motion) and Motion to Shorten Response Time.  In this Discovery Motion, Public Service proposes to modify the discovery response times and cut-off dates set forth in Decision No. C12-0882-I (Decision) issued August 1, 2012.
  On August 13, 2012, Commission Staff (Staff) filed a response to the Discovery Motion opposing certain discovery modifications proposed by Public Service.

2. We also address the August 9, 2012 Joint Status Report regarding the Independent Evaluator (IE) filed by Public Service, Staff, and the Office of Consumer Counsel (OCC), as required by the Decision.  In this report the three parties discuss their positions on the potential hiring of an IE and associated cost recovery, and propose procedures to determine a potential scope of work for the IE. 

3. Now being duly advised in these matters, we: (a) grant in part and deny in part the Discovery Motion and waive response time thereto; and (b) establish dates for comments and reply comments regarding the IE.

B. Discussion and Findings

1. Motion to Modify Interim Order with Respect to Discovery Issues:

4. The Discovery Motion is a request to amend the Decision to modify certain discovery procedures. Pursuant to § 40-6-112(1), C.R.S., “[t]he commission, at any time upon notice to the public utility affected … may rescind, alter, or amend any decision made by it.  Any decision rescinding, altering, or amending a prior decision, when served upon the public utility affected, shall have the same effect as original decisions.”

5. Specifically, in its Discovery Motion, Public Service proposes the following amendments to the Decision:

In paragraph 29, modify the discovery response time from five calendar days to five business days. 

Add the following sentence to paragraph 29: "Discovery served after 3 PM on Friday shall be considered to have been served on the following Monday."

Modify paragraph 30 to read as follows:  The cut-off date for discovery requests addressed to Public Service's Direct Testimonies filed in Dockets No. 12A-782E and 12A-785E, Second Supplemental Direct Testimony and Third Supplemental Direct Testimony shall be the date for filing Supplemental Answer Testimony -September 14, 2012.  The cutoff date for discovery requests addressed to Supplemental Answer Testimony shall be the date for filing Supplemental Rebuttal and Cross Answer Testimony - October 5, 2012.  The cut-off date for discovery requests addressed to Supplemental Rebuttal and Cross Answer Testimony shall be October 19, 2012.

6. Public Service states that it proposes these modifications in order to have sufficient time to respond to the numerous discovery requests it anticipates receiving.
7. In its response, Staff opposes modifying the discovery response time from five calendar days to five business days as it relates to Supplemental Rebuttal and Supplemental Cross-Answer Testimony

8. We have several concerns regarding the proposed amendments set forth in the Discovery Motion.  First, Public Service did not address these discovery procedures in its procedural comments.  Second, the joint comments of Colorado Independent Energy Association, Colorado Energy Consumers, and Thermo Power & Electric LLC explicitly suggested a five-calendar day discovery response time in its comments filed on July 17, 2012, but Public Service did not address this issue in the proposed response filed on July 24, 2012.  Third, Public Service did not file its Discovery Motion by noon on Tuesday August 7, 2012, which would have allowed the Commission the opportunity to consider shortening response time to Monday August 13, 2012 at the August 8, 2012 Commissioners’ Weekly Meeting.  

9. As discussed by Staff in its response to the Discovery Motion filed August 13, 2012, Public Service proposes a significant change to the procedural schedule by requesting discovery response time of five business days instead of the currently ordered five calendar days. The Company’s Brush and Arapahoe 4 filings require an expedited supplemental testimony schedule for Docket No. 11A-869E, which is accommodated by the schedule set forth in the Decision.  Additionally, in the Decision, we generally limited the scope of Supplemental Answer Testimony to the new issues raised by Public Service.
  The scope of discovery requests should likewise be limited to these new issues, which further supports the appropriateness of condensed time limitations for discovery to five calendar days.  

10. Regarding Public Service’s requests to modify the Decision to indicate that discovery served after 3:00 p.m. on Friday shall be considered to have been served the following Monday, and its proposed discovery cut-off dates, we find these updates useful and appropriate given the shortened timeline for discovery.  We find good cause to amend the Decision regarding these two requests.    

Therefore, we waive the remainder of the response time and deny Public Service’s request in part.  We deny Public Service’s request to shorten response time to August 13, 2012 as moot.  Discovery response time shall remain at five calendar days, as specified in the Decision. We grant Public Service’s request to modify the Decision to indicate that discovery served 

11. after 3:00 p.m. on Friday shall be considered to have been served on the following Monday and we adopt Public Service’s proposed discovery cut-off dates as set forth in Ordering Paragraph No. 4 below.

2. Joint Independent Evaluator Report:

12. Public Service, Staff, and OCC filed a joint IE status report, consistent with the requirements in the Decision.  In general the three parties do not agree on the scope of work or whether to hire and pay for the IE.  In their Joint Status Report filed August 9, 2012, the three parties suggest that the Commission could require the Company, Staff, and OCC to file their respective proposals concerning cost recovery and scope of work for the IE no later than August 20, 2012, and responses could be filed on August 23, 2012.

13. We find that the scope issues must be resolved before selecting an IE, and we establish the following dates for comments and replies:  On or before August 24, 2012, we require Public Service, Staff, and OCC to file their respective proposals regarding the IE and comments to the questions set forth paragraph no. 14.  On or before September 7, 2012, all parties in the consolidated docket may file reply comments to the questions set forth in paragraph no. 14.  
14. As a part of these comments and reply comments we direct parties to address the following:

a)
Please provide specific concerns raised in this consolidated docket that may warrant hiring an IE for Phase I.  Why do parties feel that an IE is necessary to investigate details in Phase I that individual parties cannot address?  Do parties feel that a Strategist® analysis in Phase I is likely, and this proprietary software could limit party inquisition into such analysis?  
b)
In the alternative, instead of Phase I, should the IE be used for only Phase II in this consolidated docket?  Please provide reasoning and concerns related to why the IE may not be appropriate in Phase I. 
c)
Answer the following questions: first, assuming that the Commission decides an IE is appropriate in Phase I; and second, assuming that the Commission decides an IE is appropriate in Phase II for this consolidated docket.  If appropriate, indicate how treatment of the IE would be different in Phase I and Phase II:  
i. What work product do parties propose from the IE?  Should the IE provide a report prior to hearings?  Should the IE testify in hearings? 
ii. What deadlines and response deadlines should the Commission establish for the IE work product?
iii. How should parties conduct discovery, cross-examination, and response to the IE filings?  For example, should the Commission filter discovery requests to the IE as it did in Docket 
No. 07A-447E, Public Service’s last ERP case?
iv. How should Public Service and other parties be able to contact the IE, and how should the IE be able to contact parties in its investigation while maintaining the IE’s independence?
v. Who should oversee the IE?  For example, should we use a liaison as we did in Docket No. 07A-447E?

II. ORDER

A. The Commission Orders That:

1. The Motion for Modification of Commission Interim Order filed by Public Service Company of Colorado (Public Service) on August 8, 2012 is granted in part and denied in part, consistent with the above discussion.  

2. We deny Public Service’s request for shortened response time to August 13, 2012 as moot.  The remainder of the response time to this motion is waived.
3. Paragraph No. 29 of Decision No. C12-0882-I is amended by adding the following sentence: “Discovery served after 3 p.m. on Friday shall be considered to have been served on the following Monday.”

4. Paragraph No. 30 of Decision No. C12-0882-I is amended to read as follows:  

The cut-off date for discovery requests addressed to Public Service's Direct Testimonies filed in Dockets No. 12A-782E and No. 12A-785E, Second Supplemental Direct Testimony and Third Supplemental Direct Testimony shall be the date for filing Supplemental Answer Testimony - September 14, 2012.  The cutoff date for discovery requests addressed to Supplemental Answer Testimony shall be the date for filing Supplemental Rebuttal and Cross Answer Testimony - October 5, 2012.  The cut-off date for discovery requests addressed to Supplemental Rebuttal and Cross Answer Testimony shall be October 19, 2012.

5. On or before August 24, 2012, Public Service, Commission Staff, and the Office of Consumer Counsel shall file their respective proposals regarding the Independent Evaluator, consistent with the above discussion.  

6. On or before September 7, 2012, all parties in the consolidated docket may file reply comments regarding the Independent Evaluator, consistent with the above discussion.  

7. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 15, 2012.
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� The Decision also consolidated Docket No. 11A-869E with Docket Nos. 12A-782E (Brush) and �12A-785E (Arapahoe 4).


� Paragraph No. 32 of the Decision states, “Supplemental Answer Testimony shall generally be limited to the new issues raised by Public Service in its Direct Testimony in Docket Nos. 12A-782E and 12A-785E and its Second and Third Supplemental Direct Testimony in Docket No. 11A-869E.  However, for good cause shown, parties may address issues raised in previous testimony.”  


� We note that Paragraph Nos. 78 through 85 of Decision No. C10-0958 in Docket No. 10R-214E, issued August 31, 2010, the most recent ERP rulemaking, provide background associated with the use of an IE, and we encourage parties to comment on the general policies established in these rules as applied to the specific facts and circumstances of this case.
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