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I. BY THE COMMISSION

A. Statement 
1. The Colorado Public Utilities Commission (Commission) hereby issues this Notice of Proposed Rulemaking (NOPR) regarding proposed Rules Regulating Telecommunications Providers Services, and Products, 4 Code of Colorado Regulations (CCR), 723‑2. 
2. The Commission proposes amendments to the existing rules in response to significant technological and marketplace changes that have occurred in the telecommunications industry and to further the policy goals set forth in § 40-15-101, C.R.S., which include encouraging the continued emergence of a competitive telecommunications environment while protecting and maintaining a wide availability of high-quality telecommunications services. 
3. The amended rules are proposed as a first step in certain telecommunications reform proceedings set forth below. The basis and purpose of the proposed rules in the instant docket is to set forth a regulatory framework for determining the existence of “effectively competitive areas”; eliminate funding from the CHCSM in effectively competitive areas; address limited treatment of IP-enabled and Interconnected VoIP services; and make permanent certain emergency rules set forth in Rule 2202, 2203, 2843, and 2856.
4. The statutory authority for the proposed rules is found in §§ 24-4-103, 40‑2‑108, 40‑3‑110, 40‑4‑101, 40-15-101, 40-15-201, 40-15-207, 40-15-208, 40-15-301, 40-15-307, 
40-15-501, and 40-15-503(5), C.R.S. 
5. The proposed rules in legislative (i.e., strikeout/underline) format (Attachment A) and in final format (Attachment B) are available through the Commission’s Electronic Filings (E‑Filings) system at:
https://www.dora.state.co.us/pls/efi/EFI.Show_Docket?p_session_id=&p_docket_id=12R-862T
or, by searching the E-Filings system from http://www.dora.state.co.us/pls/efi/EFI.homepage. 
(Once at the E‑Filings page, the rules can be accessed by selecting “Search” and entering this proceeding number (12R-862T) and selecting “Search.”)
6. The Commission encourages and invites public comment to all updates and specifically requests comment regarding the proposed method of reducing the Colorado High Cost Support Mechanism (CHCSM), discussed below.  
B. Administrative Notice of Docket No. 10M-565T and Representative Input
7. In Decision No. C10-0918, issued August 20, 2010, the Commission opened a miscellaneous docket on its own motion to establish a Telecom Advisory Group (TAG), Docket No. 10M-565T.  TAG was established to consist of a broad cross section of telecommunications stakeholders, whose role it has been to study and inform the Commission on technological and marketplace advancements in telecommunications.  TAG members include representatives of incumbent and competitive wireline and wireless providers from rural and urban areas, cable‑telephony providers, public safety, the Office of Consumer Counsel, consumer organizations, local government, the Governor’s Office of Information Technology and others.  

8. Through Docket No. 10M-565T, the Commission requested information from these broad stakeholders to aid the Commission in determining the policies necessary to meet its statutory role of promoting a competitive telecommunications marketplace while protecting and maintaining the wide availability of high-quality telecommunications services.  To further these goals, the Commission found it appropriate to convene advisory group meetings and to receive information from stakeholders and interested persons, to issue reports, and to draw conclusions about desirable changes to existing regulatory practices or existing telecommunications law.  Docket 10M-565T has been a repository for any such written material as well as any written material exchanged at an ex parte presentation pursuant to Permit-but-Disclose processes adopted in Decision No. C10-0918.  

9. Docket No. 10M-565T establishing the TAG included a representative group of participants with an interest in the subject of this rulemaking. The Commission has diligently solicited input from these representatives in Docket No. 10M-565T.  The Commission requested comments to update the record as recently as June 6, 2012, through Decision No. C12-0613-I.  In this Decision, the Commission requested comment specific to recent telecommunications technological, market, and federal regulatory changes in order for the Commission to assess and propose updates to the Rules Regulating Telecommunications Providers, Services, and Products, 4 CCR, 723-2.  
10. By this order, the Commission takes administrative notice of the information from Docket No. 10M-565T in order to further consider the proposed rulemaking in this docket.  We find that information from Docket No. 10M-565T will help to provide a comprehensive basis for determining proposed modifications to Rules Regulating Telecommunications Providers Services, and Products, 4 CCR, 723‑2. Further, the Commission shall provide notice of this rulemaking to all stakeholders and interested persons in Docket No. 10M-565T, including those representatives of the TAG.
C. Description of Telecommunications Reform Proceedings Process
11. Starting with this rulemaking, the Commission is commencing a three-phase proceeding process designed to update and reform the Rules Regulating Telecommunications Providers, Services, and Products, 4 CCR, 723-2.  This process is intended to: (a) achieve reduced regulation where appropriate, including appropriate reductions to the CHCSM; and (b) clean up and modernize the telecommunications rules. 

12. In the first phase of this process, in this initial rulemaking the Commission proposes updates to the rules to: (a) set forth a regulatory framework for determining the existence of “effectively competitive areas”; (b) eliminate funding from the CHCSM in effectively competitive areas; (c) address limited treatment of IP-enabled and Interconnected VoIP services; and (d) make permanent certain emergency rules in Rules 2202, 2203 2843, and 2856.  Most notably, these proposed rules would define and set forth factors the Commission deems appropriate when determining if an “effectively competitive area” exists.  The proposed rules would lessen regulatory treatment (including the possibility of reclassification of certain services currently under Part 2 of Article 15, Title 40, of the Colorado Revised Statutes) in geographical areas where basic local exchange service is found to have effective competition.  The rules will require periodic review of areas where “effective competition” is found, to help ensure that areas that are deemed effectively competitive areas continue to be appropriately categorized.  
13. In the second phase of this telecommunications reform process, the Commission will open an adjudicatory docket to determine what areas of the state are subject to “effective competition” for basic local exchange service in addition to other telecommunications services, and should be deemed “effectively competitive areas” pursuant to the updated rules set forth in this first phase of these proceedings.  This second phase of the reform process will therefore apply the rulemaking updates initiated in this docket to factual circumstances throughout Colorado.  
14. Based on information and data previously collected in Docket No. 10M-565T, including interested telecommunications service provider comments indicating robust markets, we anticipate that findings in this adjudicatory docket will likely conclude that  metropolitan areas in the state are “effectively competitive areas,” which support a diverse and competitive telecommunications marketplace.  The Commission may determine that it is appropriate to commence this adjudicatory docket prior to the conclusion of the first phase rulemaking in order to begin collecting, aggregating, and reviewing information to make appropriate findings in an efficient and timely manner.  As noted above, the proposed rules will provide for similar adjudicatory docket proceedings biennially to reclassify areas throughout Colorado as they become increasingly competitive. 
15. In the third phase of the process, the Commission anticipates opening a second rulemaking docket in 2013 for the continued purposes of streamlining the Rules Regulating Telecommunications Providers Services, and Products, 4 CCR, 723‑2, and making appropriate updates based on the changing telecommunications market and regulatory landscape as evident throughout this telecommunications reform process and in findings set forth in 
Docket No. 10M‑565T.   
D. Description of Proposed Rules in the Instant Rulemaking Docket

16. This NOPR generally proposes to make the following amendments, without limitation, to the Rules Regulating Telecommunications Providers Services, and Products. Rule numbers below appear in abbreviated form; e.g., Rule 2001 of the Rules Regulating Telecommunications Providers Services, 4 CCR 723‑4, appears as Rule 2001. 
1. Rules addressing regulatory framework in "effectively competitive areas"
17. The first category of proposed amendments includes those updates that address  regulatory framework in "effectively competitive areas", including without limitation:
a) Proposed paragraph 2001(ff) defines the term “effectively competitive area,” setting forth basic requirements for when the Commission may find that an area in Colorado meets this definition, including without limitation that there is effective competition for basic local exchange service pursuant to § 40-15-207, C.R.S. in the relevant area among other criteria. 
b)  Proposed Rule 2214 addresses the reclassification of Part II services in areas found to be effectively competitive areas. Specifically, the proposed rule sets forth the process of an adjudicatory proceeding initiated by the Commission, beginning no later than January 2013 and biennially thereafter, to make findings regarding effectively competitive areas. The rule further states that in areas found to be effectively competitive areas, Part II services, with the exception of basic emergency service, shall be reclassified as Part III services.
c) Proposed Rule 2215 indicates treatment of Part III services in effectively competitive areas. Specifically, the proposed rule sets forth, among other initiatives, what Commission rules shall apply to Part III services in effectively competitive areas, and what rules shall no longer be applicable in such areas.   
d) Proposed paragraph 2215(e) addresses customer complaints or billing-related questions regarding services in effectively competitive areas. The proposed paragraph sets forth that the Commission shall accept such complaints and questions, and assist customers in resolving complaints with the appropriate provider. Further, the proposed paragraph 2215(e) notes that the Commission may record information regarding these complants and questions, and may consider such information in determining whether the effectively competitive area should be reclassified pursuant to Commission review set forth in proposed paragraph 2214(c).
e) Proposed paragraph 2215(f) sets forth that providers previously designated as providers of last resort in an effectively competitive area shall be allowed to relinquish such designation upon the filing and approval of an application.
2. Rules addressing CHCSM funds in effectively competitive areas

18. The second category of proposed amendments includes those updates that address CHCSM funds in effectively competitive areas. Specifically, among other initiatives, Rule 2116 sets forth the elimination of CHCSM funding in effectively competitive areas.  The Commission notes that, as proposed, this elimination would apply to only those areas found to be effectively competitive areas pursuant to the Commission review process set forth in proposed Rule 2214(c), and further steps may be necessary to appropriately reform the CHCSM.  The Commission invites specific comment regarding the proposed elimination and whether alternative reduction methods of CHCSM funds, including gradual phase out, would be appropriate in effectively competitive areas. Commentors should discuss whether elimination or phase out is appropriate in “effectively competitive areas.”  
3. Rules addressing IP-Enabled and VoIP Services

19. The third category of proposed amendments includes those updates that address IP-enabled and VoIP services. Proposed Rule 2213 would include without limitation, that such services are deregulated, except: (a) to the extent such services are used to provide support for emergency telephone service, in which case rules 2130 through 2159 shall still apply; or 
(b) to the extent such services are used to provide local service to residential customers, in which case the Commission may assist customers in resolving complaints regarding service quality or billing disputes with the appropriate provider. 
4. Rules making permanent emergency rules in Rules 2202, 2203, 2843 and 2856
20. The fourth category of proposed amendments makes permanent certain emergency rules adopted in Decision No. C12-0179, Docket No. 12R-148T, as a result of enactments made in the Federal Communications Report and Order and Notice of Proposed Rulemaking, issued November 18, 2011.
  Proposed updates make permanent rules set forth in: (a) subparagraph 2202(f)(III), which capped switched access charges by rate element for ILECs; (b) subparagraph 2203((II)(C) which capped switched access charges by rate element for CLECs; (c) paragraph 2843(c), which capped the CHCSM fund at $54,000,000 or $13,500,000 per quarter; and (d) rule 2856, which required an application under extraordinary circumstances for initial or resetting of HCSM support.  The Commission notes that issues related to access charges and the CHCSM fund addressed in these rules will be revisited in the follow-up rulemaking initiated by the third phase of the proposed telecommunications reform process. 
E. Designation of Advisory and Trial Staff

21. For the convenience of the stakeholders and interested persons, the Commission finds it appropriate to indicate individuals designated as Trial Staff and Advisory Staff to the Commission in this Docket No. 12R-862T.  The following individuals are designated as Commission Trial Staff: Lynn Notarianni, Pat Parker, Judy Swinnerton, and Susan Travis.  The following individuals shall aid the Commission in an advisory capacity: Rebecca Quintana, Michael Hydock, and Erin McLauthlin. 
F. Conclusion

22. The proposed amendments will be published in the August 25, 2012 edition of The Colorado Register. 

23. The Commission will conduct a hearing on the proposed rules and related issues at the below-stated time and place. Interested persons may submit written comments on the proposed rules, including data, views, or arguments, and present these orally at hearing unless the Commission deems oral presentations unnecessary. The Commission prefers and strongly encourages that interested persons submit comments through the Commission’s E‑Filings System and do so in Docket No. 12R-862T no later than August 29, 2012. Reply comments should be submitted in the same docket and through the Commission’s E‑Filings System no later than September 19, 2012. The Commission will consider all submissions, whether oral or written. 

24. In submitting comments or replies, interested persons are invited to suggest changes that will make the subject rules more efficient and effective.  We recognize that regulation imposes costs; therefore, suggestions concerning rules that may be unnecessary or unduly burdensome will be fully considered by the Commission.  Interested persons are strongly encouraged to suggested rule language in legislative format. 
25. We desire to proceed with this rulemaking in an efficient and effective manner, which requires us to maintain an efficient timeline. Therefore, we request that commentors include alternate rule language, as necessary with their comments, by the dates and manner specified above. 
II. ORDER

A. The Commission Orders That:

1. Administrative Notice is taken of Docket No. 10M-565T.

2. This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the August 25, 2012 edition of The Colorado Register. 
3. A hearing on the proposed rules and related materials shall be held before the Commission en banc as follows: 

DATE: 
October 1 through 4, 2012

TIME: 
9:00 AM to 5:00 PM October 1, 2,and 4, 2012.


1:00 PM to 5 PM October 3, 2012
PLACE:
Commission Hearing Room A

Suite 250


1560 Broadway


Denver, Colorado 

4. The Commission may set additional hearings, if necessary. 

5. At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Commission deems oral comments unnecessary. 

6. Interested persons may file written comments in this matter before hearing. The Commission prefers and strongly encourages that interested persons submit comments through the Commission’s Electronic Filings System and do so in this Docket No. 12R-862T no later than August 29, 2012. 

7. Interested persons may file reply comments in this matter before hearing. The Commission prefers and strongly encourages that interested persons submit comments through the Commission’s Electronic Filings System and do so in the Docket No. 12R-862T no later than September 19, 2012. 
8. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 1, 2012.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



PAMELA J. PATTON
________________________________

Commissioners




� See Report and Order and Further Notice of Proposed Rulemaking, WC Docket No. 10-90, GN Docket No. 09-51, et. al., Order No. 11-161 (rel. November 18, 2011).
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