Before the Public Utilities Commission of the State of Colorado

Decision No. C12-0887
Docket No. 12A-668R

C12-0887Decision No. C12-0887
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

12A-668RDOCKET NO. 12A-668R
IN THE MATTER OF THE CITY OF CAÑON CITY IN COOPERATION WITH THE COLORADO DEPARTMENT OF TRANSPORTATION FOR THE AUTHORITY TO WIDEN ROADWAY AND CROSSING, INSTALL PEDESTRIAN SIDEWALK, REMOVE AND REPLACE RAILROAD CROSSING SIGNALS AND GATES AT NEW LOCATIONS WITH RAISED MEDIANS AT THE CROSSING OF THE UNION PACIFIC RAILROAD TRACK ON RAYNOLDS AVENUE IN CITY OF CAÑON CITY, FREMONT COUNTY, COLORADO.
commission order denying the
intervention of caÑon city and oil creek ditch company, deeming application complete, and granting application
Mailed Date:  
August 6, 2012
Adopted Date: 
August 1, 2012

I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed jointly by the City of Cañon City (Cañon City) and the Colorado Department of Transportation (CDOT) (collectively, Joint Applicants) on June 11, 2012, requesting authority; (a) to widen the existing roadway of Raynolds Avenue at its crossing with the Union Pacific Railroad Company (UPRR); (b) to install pedestrian sidewalk; (c) to remove existing active warning signals; (d) to install new active warning devices consisting of flashing lights, gates, cantilever lights, and constant warning time circuitry; (e) to install raised medians; and (f) for interconnection to and preemption of the traffic signal at U.S. 50/Raynolds Avenue/Fremont Drive, National Inventory No. 253179E, in Cañon City, County of Fremont, State of Colorado.

2. The Commission gave notice of this Application (Notice) to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Notice was mailed June 19, 2012.

3. On June 18, 2012, Staff of the Commission sent a Deficiency Letter to the Joint Applicants outlining information that was missing from the Application.  

4. On June 18, 2012, the Joint Applicants filed amendments to the Application curing the deficiencies.

5. On June 20, 2012, CDOT’s attorney filed an Entry of Appearance.

6. On July 10, 2012, the attorneys for the Cañon City and Oil Creek Ditch Company (Oil Creek) filed an Entry of Appearance.  Oil Creek did not request to intervene in this matter at that time.

7. On July 19, 2012, the UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR does not contest or oppose the Application.

8. Interventions in this matter were due by July 19, 2012.

9. On July 25, 2012, Oil Creek filed a Notice of Intervention as of Right or, in the Alternative, Motion to Permissively Intervene, and Opposition to Application.  Oil Creek states that it opposes the Application as the 30-inch diameter elliptical pipe that will direct storm water runoff into an irrigation lateral of the Hydraulic Ditch Company that empties into the Oil Creek ditch would be a greater volume and velocity than what has historically occurred and would diminish the quality of water delivered to the shareholders.  This flow could also adversely impact the Oil Creek ditch infrastructure and may overtop the ditches.  Oil Creek requests a hearing in this matter and denial of the Application.

10. The Commission has reviewed the record in this matter and deems that the Application is complete pursuant to § 40-6-109.5, C.R.S.

11. Now being fully advised in the matter, we deny Oil Creek’s intervention and grant the Application.

B. Oil Creek Intervention Findings of Fact

12. Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(b) of the Rules of Practice and Procedure, requires that a notice of intervention by right shall state the basis for the claimed legally protected right that may be affected by the proceeding.  Rule 4 CCR 
723-1-1401(c) requires that a motion to permissively intervene shall state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.  The motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.  For good cause shown, the Commission may allow late intervention, subject to reasonable procedural requirements.  See Rule 4 CCR 723-1-1401(a).

13. The matter that is the subject of this docket involves a review of the proposed widening of and changes to the active warning devices at the Raynolds Avenue crossing with UPRR to make a determination about whether such changes will prevent accidents and promote public safety.  The fact that Cañon City is proposing to make changes to a storm sewer pipe near the Raynolds Avenue crossing as part of this project is not the subject of this Application.

14. Oil Creek’s reasons for seeking intervention in this matter deal only with issues that a proposed storm sewer pipe may affect its ditch.  There is no discussion by Oil Creek about how its company is affected by the specific safety improvements proposed at the railroad crossing as required pursuant to Rule 4 CCR 723-1-1401(c).

15. Likewise, Oil Creek has failed to show that it has a legally protected right that may be affected or a specific interest that justifies intervention by the widening of and installation of active warning equipment at the crossing of Raynolds Avenue with the UPRR railroad tracks as required pursuant to Rule 4 CCR 723-1-1401(b).  To the extent that there are issues with the proposed storm sewer pipe that Cañon City is proposing to install as part of this project, Oil Creek will need to work directly with Cañon City to remedy those issues that are not the subject of this Application.

16. Additionally, interventions were due on July 19, 2012.  Oil Creek filed its intervention on July 25, 2012, and we note that it is therefore untimely.

C. Application Findings of Fact

17. The Commission gave notice to all interested parties, including the adjacent property owners.  No interventions were received opposing the Applications, with the exception of Oil Creek, which did not properly address the subject matter of the Application as was untimely filed as discussed above.

18. The Joint Applicants seek authority to make changes at the crossing of Raynolds Avenue with the UPRR rail line.  Changes include widening the existing two-lane roadway to four lanes with a median, addition of curb, gutter, and sidewalk; replacement and widening of the existing crossing surface; removal of existing active warning devices; installation of new active warning devices consisting of flashing lights, gates, bells, cantilever lights, and constant warning time circuitry; installation of a new left-turn traffic signal head for northbound traffic; and interconnection with and preemption of the traffic signal by the railroad signal.  

19. The preemption timing calculations provided by the Joint Applicants show that the traffic signal will require a maximum preemption time of 66.1 seconds.  UPRR will provide 46 seconds of advanced preemption time to the traffic signal controller.  The Joint Applicants do not propose to install a gate down detection circuit.

20. The Joint Applicants state the current average daily traffic volumes on Raynolds Avenue are 2,450 vehicles per day (VPD) as of 2007 traveling at a posted speed limit of 30 miles per hour (MPH) with projections of growth to 5,945 VPD in the next 20 years.  The Joint Applicants state there are currently two trains per day using the crossing at a maximum timetable speed of 30 MPH with no estimates for future train volume changes.

21. Construction on the project is proposed to start in July 2012 and be complete by July 2013.  We will require the Joint Applicants to inform us in writing that the crossing work is complete and ready for operations by July 31, 2013 with an understanding that this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  We will also require that a signed Construction and Maintenance Agreement be filed with the Commission prior to the start of railroad related work at the crossing.  We shall expect this agreement to be filed by August 31, 2012.  Finally, we will require UPRR to update the National Inventory form for this crossing and to file that updated copy of the crossing inventory sheet by the end of construction  on July 31, 2013.

22. The Joint Applicants estimate the cost of the civil work for the crossing project at $313,112 and the signal and crossing surface replacement work at $660,270.  
The Joint Applicants will pay for all project costs.

23. Pursuant to Commission Rules 4 CCR 723-7-7211(c), 723-7-7211(a), and 
723-7-7301(a), of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, Cañon City and CDOT shall be required to maintain the approaches to the crossing surface up to the outside end of the ties, and advance warning signage and striping on their respective roadways at their expense, and UPRR shall be required to maintain the crossing surfaces, track, ties, appurtenances, and active warning equipment at the crossing at its expense.

D. Conclusions

24. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

25. No intervenor that filed a petition to intervene or other pleading contests or opposes the Application, with the exception of Oil Creek.

26. We deny the intervention of Oil Creek as it did not oppose issues that are the subject of the Application, as discussed above.

27. Because the Application is unopposed, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 CCR 723-1.

28. Now being fully advised in the matter, we grant the Application consistent with the discussion above.
II. ORDER

A. The Commission Orders That:

1. The application (Application) filed jointly by the City of Cañon City (Cañon City) and the Colorado Department of Transportation (CDOT) on June 11, 2012, requesting authority to widen the existing roadway of Raynolds Avenue at its crossing with the Union Pacific Railroad Company (UPRR); to install pedestrian sidewalk; to remove existing active warning signals; install new active warning devices consisting of flashing lights, gates, cantilever lights, and constant warning time circuitry; to install raised medians; and for interconnection to and preemption of the traffic signal at U.S. 50 and Raynolds Avenue, National Inventory No. 253179E, in Cañon City, County of Fremont, State of Colorado is deemed complete pursuant to § 40-6-109.5, C.R.S.

2. The Intervention by UPRR is noted.

3. The Intervention by Cañon City and Oil Creek Ditch Company is denied.

4. The Application is granted.

5. Cañon City and CDOT are authorized and ordered to proceed with the roadway widening, traffic signal configuration, interconnection, and preemption changes, and railroad signal changes to Raynolds Avenue in Cañon City.

6. UPRR is required to maintain its track, ties, appurtenances, crossing surface, and active warning signals at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(a). 

7. Cañon City and CDOT shall maintain their respective roadways and traffic signals at the crossing at their expense pursuant to Rules 4 CCR 723-7-7211(c) and 4 CCR 
723-7-7301(a).

8. Cañon City and CDOT shall inform the Commission in writing when the construction is complete and operational within ten days of completion.  The Commission will expect the letter by July 31, 2013.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

9. Cañon City and CDOT are required to file a signed copy of the Construction and Maintenance Agreement by August 31, 2012 before starting railroad related construction at the crossing.
10. UPRR is required to file a copy of the updated crossing inventory form showing the updated information for the crossing by July 31, 2013.

11. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

12. The Commission retains jurisdiction to enter further orders as necessary.

13. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 1, 2012.
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