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C12-0883-IDecision No. C12-0883-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

12A-237RDOCKET NO. 12A-237R
IN THE MATTER OF THE APPLICATION OF OTERO COUNTY, P.O. BOX 511, 
LA JUNTA, COLORADO 81050 FOR AUTHORITY TO REESTABLISH A BURLINGTON NORTHERN SANTA FE (BNSF) PRIVATE HIGHWAY-RAILROAD CROSSING DESIGNATION BACK TO PUBLIC, SAID CROSSING LOCATED AT COUNTY ROAD 12 OFF OF U.S. HIGHWAY 50 (CROSSING NUMBER 003146A), AND TO REINSTALL SAID CROSSING.
DOCKET NO. 12A-665R  

IN THE MATTER OF THE APPLICATION OF THE BNSF RAILWAY COMPANY FOR AUTHORITY TO ABOLISH THE AT-GRADE CROSSING OF THE BNSF MAIN LINE AND SIDING AT COUNTY ROAD 12, OTERO COUNTY, DOT #003416A.
Interim Order deeming application
complete, consolidating proceedings,
and referring consolidated proceeding
to an administrative law judge
Mailed Date:  
August 1, 2012
Adopted Date: 
August 1, 2012

I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application filed by the County of Otero (Otero County) on March 14, 2012 (Otero County Application), requesting authority to change the U.S. Department of Transportation status of the crossing of Otero County Road 12 with the BNSF Railway Company (BNSF) track, National Inventory No. 003146A, and to require the railroad to reinstall said crossing in Otero County, State of Colorado.  The Otero County Application initiated Docket No. 12A-237R.

2. This matter also comes before the Commission for consideration of an application filed by the BNSF on June 8, 2012 (BNSF Application), requesting authority to abolish the crossing of Otero County Road 12, National Inventory No. 003416A, located in Otero County, State of Colorado.  BNSF requests that the BNSF Application be consolidated with Docket No. 12A-237R.  The BNSF Application initiated Docket No. 12A-665R.

3. The Commission gave notice of the Otero County Application (Otero County Notice) and the BNSF Application (BNSF Notice) to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Otero County Notice was mailed March 16, 2012.  The BNSF Notice was mailed June 25, 2012.

4. On April 13, 2012, BNSF filed an Entry of Appearance and Notice of Intervention for the Otero County Application.  BNSF opposed the Otero County Application.  BNSF believed the crossing in question was a private crossing and closed said crossing by removal of the crossing surfaces.  BNSF believed the crossing is redundant in that there are two adjacent public crossings that are grade separated or have active warning devices.  
Finally, BNSF stated that Otero County was requesting reinstallation of a crossing, at BNSF’s expense, that is much wider than what BNSF removed.

5. On June 27, 2012, Otero County filed an Entry of Appearance and Notice of Intervention in the BNSF Application.  Otero County notes the request that the BNSF Application is to be consolidated with Docket No. 12A-237R.

6. On June 28, 2012, BNSF filed the Affidavit of Gene Eliassen stating that notice of the proposed crossing closure was posted at the crossing on June 22, 2012 and provided a copy of that notice.  Pictures showing the notice posted at the crossing were also provided. 

7. The Commission reviewed the Otero County Application, deemed the Otero County Application complete within the meaning of § 40-6-109.5, C.R.S., and referred the Otero County Application to an Administrative Law Judge by Decision No. C12-0441 mailed April 26, 2012 in Docket No. 12A-237R.

8. The Commission has reviewed the record in the BNSF Application and deems that the BNSF Application is complete within the meaning of § 40-6-109.5, C.R.S.

9. Now being fully advised in the matter, we consolidate Docket Nos. 12A-237R and 12A-665R and refer the consolidated matter to an Administrative Law Judge for disposition of the interventions and a determination of the merits of the Otero County Application and the BNSF Application.

10. The Otero County Application and the BNSF Application are both matters pertaining to the same crossing and need to be addressed at the same time.

11. Rule 4 Code of Colorado Regulations 723-1-1402 of the Rules of Practice and Procedure governs consolidation.  That Rule provides: “The Commission may, upon its own initiative or upon the motion of a party, consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.”  Because the issues are involving the same crossing, it is appropriate to consolidate these matters for administrative efficiency.  Additionally, BNSF has requested and Otero County notes that these two dockets should be consolidated.

II. ORDER

A. The Commission Orders That:

1. The application filed by the County of Otero (Otero County) on March 14, 2012, (Otero County Application) requesting authority to change the U.S. Department of Transportation status of the crossing of Otero County Road 12 with the BNSF Railway Company (BNSF) track, National Inventory No. 003146A and to require the railroad to reinstall said crossing in Otero County, State of Colorado was deemed complete within the meaning of 
§ 40-6-109.5, C.R.S., at the April 25, 2012 Commission Weekly Meeting and was referred to an Administrative Law Judge.

2. The application filed by the BNSF on June 8, 2012 (BNSF Application), requesting authority to abolish the crossing of Otero County Road 12, National Inventory No. 003416A, located in Otero County, State of Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.

3. The Intervention filed by Otero County in Docket No. 12A-665R is granted.

4. Docket Nos. 12A-237R and 12A-665R are consolidated.  Docket No. 12A-237R is the primary docket.  

5. All future filings shall be made in Docket No. 12A-237R.  All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as shown above in this Order.  The primary docket identified in Ordering Paragraph No. 4 and its caption, shall appear first.

6. Pursuant to Rule 4 Code of Colorado Regulations 723-1-1204, if documents are filed in paper copy, parties must file an original and four copies.  Documents may also be electronically filed through the Commission’s E-Filings system.

7. Docket No. 12A-237R is referred to the Administrative Law Judge of the Colorado Public Utilities Commission currently assigned to Docket No. 12A-237R for disposition of the interventions and determination of the merits of the consolidated applications.

8. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 1, 2012.
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