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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Exceptions to Decision No. R12-0593 (Recommended Decision) filed on June 21, 2012 by 
Ms. Leslie Glustrom.  The Recommended Decision grants a Certificate of Public Convenience and Necessity (CPCN) to Public Service Company of Colorado (Public Service or Company) for constructing and installing emission control equipment at Hayden 1 and 2 generating stations.  Public Service timely filed responses to the exceptions. 

2. Now being duly advised in the matter, we deny the exceptions. 

B. Background
3. In House Bill 10-1365, also known as the Clean Air Clean Jobs Act (CACJA), the General Assembly declared that Colorado would benefit from addressing emissions from 
front-range coal-fired power plants.  In the CACJA, the legislature tasked the Commission and other state agencies with vetting and shaping the plans proposed by regulated electric utilities.  

4. In Docket No. 10M-245E, by Decision Nos. C10-1328 issued December 15, 2010 and C11-0121 issued February 3, 2011, the Commission approved Public Service’s emission reduction plan pursuant to the CACJA.  Hayden 1 and 2 were included in this emission reduction plan.  In Docket No. 10M-245E, the Commission approved the installation of selective catalytic reduction (SCR) on Hayden Unit 1 in 2015 and Hayden Unit 2 in 2016.  Hayden 1 is a coal-fired electric generating facility that began operations in 1965.  Hayden 2 is a coal-fired generating station that began operations in 1976.  Public Service is the operator of the Hayden Station and is partial owner of Hayden 1 and 2, owning 139 megawatts (MW) of Hayden 1 (75.5 percent) and 98 MW of Hayden 2 (37.4 percent).  

5. Public Service’s emission reduction plan was also fully incorporated in the Regional Haze State Implementation Plan (SIP), adopted and approved by the Colorado Air Quality Control Commission on January 7, 2011.  The SIP was approved by the Colorado General Assembly pursuant to House Bill 11-1291 and signed by Governor Hickenlooper in May 2011. 
6. In Docket No. 10M-245E the Commission determined that the emission controls at Hayden were needed and in the public interest.  However, the Commission also found that future CPCN application filings were necessary to ensure that the costs and rate impacts associated with the plan remain reasonable over the course of its implementation.  Regarding these proceedings, in Decision No. C11-0121, the Commission concluded that no additional studies regarding coal prices, coal supplies, or the units’ operations were necessary in any CPCN proceedings related to the emission controls at Hayden.  Therefore, the Commission instructed Public Service to file for a CPCN in a separate proceeding for the limited purpose of reviewing detailed cost estimates and project schedules.
7. Consistent with the determination in Docket No. 10M-245E regarding follow-on CPCN proceedings, on November 14, 2011 Public Service filed an application for a CPCN for the installation of emissions control equipment at its Hayden 1 and 2 generating stations, commencing this Docket No. 11A-917E.  
8. On June 1, 2012, the Administrative Law Judge (ALJ) presiding over this matter issued Recommended Decision No. R12-0593.  The ALJ granted Public Service a CPCN to construct and install emission control equipment at Hayden 1 and 2 generating stations.  
The ALJ found Public Service had sustained its burden of proof regarding the additional cost and construction schedule information.  Additionally, it was determined there was no need for a cost cap for project costs.  The ALJ further found there was no requirement in this docket for the Company to demonstrate prudence of the proposed cost because § 40-3.2-205(3), C.R.S., establishes a rebuttable presumption of prudence for these projects.  During a subsequent electric rate case, Public Service will carry the burden of proof that it acted in a prudent manner in expending funds for the construction of the Hayden 1 and 2 facilities. 
C. Exceptions
9. In her Exceptions to Recommended Decision No. R12-0593 filed June 21, 2012, Ms. Glustrom asserts that the Recommended Decision failed to consider “changed circumstances” that have occurred since the Commission issued its decisions in Docket No. 10M-245E and that specific factual findings are necessary. 

10. Specifically, in addition to making additional specific findings of fact, Ms. Glustrom requests that the Commission review the appropriateness of adding SCR controls to the Hayden coal plants.  She further contends that “changed circumstances” since Docket No. 10M-245E necessitate a review of the investment in coal plants “at a time when the effects of climate change are becoming increasingly obvious, when coal costs are increasing, when demand on [Public Service]’s system is lower than expected and when it is becoming increasingly well understood that a 21st century utility needs to be flexible…” 

11. Further, Ms. Glustrom requests that the Commission hold oral arguments on the issues she raised in her Exceptions.
12. Finally, Ms. Glustrom requests that the Commission waive Rule 1505(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  She argues that the transcript of the March 8, 2012 hearing has been made and is available on the Commission website. If the Commission determines that an additional transcript is needed, Ms. Glustrom respectfully requests that the costs of the transcript be waived as the transcript has been prepared and should be available to the Commission for little or no cost.  

13. On July 5, 2012, Public Service filed a response opposing Ms. Glustrom’s exceptions.  The Company states that Ms. Glustrom has improperly launched a collateral attack at the Commissions’ determinations in Docket No. 10M-245E, and her arguments are outside of the scope of the instant proceeding.  Therefore, Public Service argues that exceptions should be denied consistent with similar arguments raised by Ms. Glustrom that the Commission denied in Docket No. 11A-325E.  That docket was similarly limited regarding CPCN proceedings related to Public Service’s Pawnee emissions control project.
14. Public Service further opposes the contention that the Recommended Decision is deficient because it lacked specific finding of fact.  The Company asserts that concerns raised by Ms. Glustrom not outside of the scope of the instant proceeding were considered in testimony presented; while findings of fact may not have been explicit, they were implicit in the decision approving the CPCN. 

15. Further, Public Service argues that similar to the recently issued Colorado Supreme Court decision, Glustrom v. Colo. Pub. Util. Comm’n. 11SA164, 2012 WL 239079 (Colo. June 25, 2012), Ms. Glustrom’s arguments here: (1) are substantially identical to arguments she presented to the Commission recently (i.e., in Docket No. 10M-245E); and (2) involve subjects properly addressed by expert testimony.  

D. Findings and Conclusions
16.  We find that oral argument requested by Ms. Glustrom pursuant to Rule 1505(c) will not assist us in making a just and reasonable decision in this case and that written exceptions are sufficient.  We therefore deny the request for oral argument. 

17. We agree with Public Service and deny Ms. Glustrom’s exceptions regarding "changed circumstances” and that certain findings of fact are necessary.  Ms. Glustrom is seeking an opportunity to attack the decisions reached by the Commission pursuant to the CACJA regarding Public Service’s emission reduction plan, which was fully incorporated in the SIP adopted and approved by the Colorado Air Quality Control Commission and the Colorado General Assembly.  
18. We also find the instant request similar to Ms. Glustrom’s argument regarding “changed circumstances” that was recently rejected in Glustrom v. Colo. Pub. Util. Comm’n. 11SA164, 2012 WL 239079 (Colo. June 25, 2012).  Ms. Glustrom’s arguments are substantially identical to those recently raised in Docket No. 10M-245E and involve subjects properly addressed by expert testimony.  
19. Further, no additional specific findings of fact are necessary.  Ms. Glustrom recognizes that findings of fact by the Commission need not be presented in any particular form and that they may even be implied. Aspen Airwaves v. Publ. Util. Comm’n, 453 P.2d 789 (1969); Colo. Mun. League v. Publ Util. Comm’n, 473 P.2d 960 (1970). The Commission must merely make findings sufficient to show a reviewing court which of the evidence it accepts as competent and worthy of belief and which of the evidence it rejects. Aspen Airways, 453 P.2d, at 792.  We therefore deny exceptions on this point.

20. Regarding Ms. Glustrom’s request to waive Rule 1505(b), 4 CCR, 723-1, we agree with Ms. Glustrom that the transcript from the evidentiary hearing in this matter exists and is available as a non-confidential document in the Commission’s E-Filing System.  We therefore find no grounds to grant the requested waiver and thus deny her exceptions on this point. 
II. ORDER

A. The Commission Orders That:

1. The Exceptions to Recommended Decision No. R12-0593 filed by 
Ms. Leslie Glustrom on June 21, 2012 are denied, consistent with the discussion above.

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
July 18, 2012.
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