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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the BNSF Railway Company (BNSF) on June 4, 2012, requesting authority to relocate tracks over the Little Dry Creek Trail at mileposts 4.91 and 5.31, no current National Inventory Numbers, located in the County of Adams, State of Colorado.  BNSF will obtain National Inventory Numbers for these crossings.  

2. The Commission gave notice of this Application (Notice) to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Notice was mailed June 11, 2012.

3. On July 11, 2012, the Regional Transportation District (RTD) filed an Entry of Appearance and Notice of Intervention as of Right.  RTD does not contest or oppose the Application.

4. The Commission has reviewed the record in this matter and deems that the Application is complete within the meaning of § 40-6-109.5, C.R.S.

5. Now being fully advised in the matter, we grant the Application.

B. Findings of Fact

6. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the Application.
7. BNSF proposes to move its existing track immediately north of the existing alignment at the two pedestrian crossing locations along the Little Dry Creek Trail at BNSF mileposts 4.91 and 5.31.  No modifications to the existing reinforced concrete box culvert pedestrian/bicycle grade separation structures are necessary for the track relocations.  The original pedestrian/bicycle grade separation structures were approved by the Commission by Decision No. C03-0561 in Docket No. 99A-246R issued May 23, 2003.

8. The plans submitted with the Application show that there will be a minimum of 25’-0” between the relocated BNSF track and the proposed commuter rail tracks.  Fencing will be located along the retaining wall by the BNSF track where there will be a minimum horizontal clearance distance of 8’-6” at both pedestrian/bicycle grade separation locations.  Based on the information contained in the plan drawings, all clearances shown for the proposed new track locations meet or exceed the clearance required by Commission Rules 7325 and 7326 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7.

9. BNSF states that there are currently 16 trains per day that move over the crossings at a maximum timetable speed of 25 miles per hour.  Once the RTD Gold Line begins revenue service in 2016, there will be an additional 50 commuter rail train movements over the crossing on separate tracks (that will be applied for separately by RTD) at a design speed of 40 miles per hour.  There are no motor vehicle movements through the crossings, only pedestrian movements.  

10. BNSF proposes to start construction upon approval of the Application and have construction completed within three years.  RTD will be performing work for the BNSF track relocation through sub-ballast work with BNSF performing its own ballast and track work.  RTD revenue service is estimated to start in 2016.  BNSF will be required to inform the Commission in writing that all of their track work is complete and operational within ten days of completion.  The Commission will expect this letter no later than July18, 2015.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  

11. Because RTD will be performing part of the work for BNSF on a design-build basis, BNSF requests a special application procedure.  With a design-build process, design and construction can sometimes be performed concurrently, meaning that the design plans submitted with this Application may not be what is finally constructed.  BNSF proposes that it be allowed construction design tolerances from the plans as submitted.  If the horizontal track location moves more than 3” or if the approach grade of the freight rail changes by more than 0.25 percent, BNSF would amend the application to modify the initial plans approved by the Commission.  Also, if the final design of the crossing includes any further reductions in clearance from any of the minimum clearances approved by the Commission, BNSF would file a motion to permit the variance.

12. We will allow the proposed special application procedure as outlined by BNSF with the caveat that if there are any modifications to the plans requiring an amended application or any clearance changes requiring a variance, no construction work is to be performed until the Commission has ruled on the amended application or petition for variance.  We will also require that BNSF file a copy of the final plans for the crossing once construction is complete so the Commission has an accurate record showing what was constructed at the crossing.  We will expect these final plans to be filed with the Commission at the end of construction by July18, 2015.

13. BNSF will be required to obtain crossing numbers for the two Little Dry Creek pedestrian crossings and to file a copy of the new crossing inventory forms showing the information for the new crossings.  The Commission will expect this information to be filed at the end of construction by July18, 2015.

14. BNSF states that the cost of track movement at each crossing is $25,599.75 with the RTD FasTracks program responsible for the cost of the track relocation.

15. Once construction work at the crossing is complete, BNSF will maintain new track, ties, and appurtenancesat its expense, and maintenance of the Little Dry Creek pedestrian structures shall continue to be the responsibility of Adams County at its expense pursuant to the Commission’s Rules at 4 CCR 723-7-7211(a) and (c) respectively.
C. Conclusions

16. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

17. No intervenor that filed a petition to intervene or other pleading contests or opposes the Application.

18. Because the Application is unopposed, the Commission finds that it will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 CCR 723-1.

19. We find that good cause exists to grant the Application consistent with the above discussion.
II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by the BNSF Railway Company (BNSF) on June 4, 2012, requesting authority to relocate tracks over the Little Dry Creek Trail at mileposts 4.91 and 5.31, no current National Inventory Numbers, located in the County of Adams, State of Coloradois deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. The Intervention of the Regional Transportation District is noted.

3. The Application is granted.

4. The special application procedure proposed by BNSF is approved with the condition that no construction is to begin at the crossing until any amendments or petitions for variance that may be needed at the crossing have been ruled on by the Commission.

5. BNSF is authorized and ordered to proceed with the relocation of its track over the Little Dry Creek Trail pedestrian/bicycle grade separated crossings at BNSF mileposts 4.91 and 5.31.

6. BNSF is required to maintain the new track, ties, and appurtenances at its expense pursuant to Rule 4 Code of Colorado Regulations(CCR) 723-7-7211(a). 

7. Adams County shall continue to maintain the pedestrian/bicycle grade separation structures at its expense pursuant to Rule 4 CCR 723-7-7211(c).

8. BNSF shall inform the Commission in writing when the construction is complete and operational within ten days of completion.  The Commission will expect the letter by July 18, 2015.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

9. BNSF is required to file a copy of the final crossing plans once construction is complete by July18, 2015.
10. BNSF is required to obtain crossing numbers for the two pedestrian/bicycle grade separation crossings and file copies of the new crossing inventory forms showing the updated information for these crossings by July18, 2015.

11. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

12. The Commission retains jurisdiction to enter further orders as necessary.

13. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July18, 2012.
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