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I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. This matter comes before the Commission for consideration of a petition (Petition) filed on May 21, 2012, by the New Elk Coal Company, LLC (NECC).  In this petition, NECC requests a permanent partial waiver or variance of Rules 7324(e) and 7325(a) of the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7.

2. NECC requests a permanent partial waiver or variance of Rule 7324(e) requiring a minimum overhead clearance for all structures of 22’-6” and a permanent partial waiver or variance of Rule 7325(a) requiring a minimum side clearance of 8’-6” at its Jansen Yard proposed coal-loading facility for the loadout area for those areas shown on Exhibits A and B attached to the Petition.
3. The Commission noticed this Petition to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on May 23, 2012.

4. On June 20, 2012, BNSF Railway Company (BNSF) filed an Entry of Appearance and Notice of Intervention or in the Alternative Motion to Intervene by Permission.  BNSF opposes the Petition.  BNSF has an Industry Track Agreement with NECC that requires specific minimum horizontal and vertical clearance distances.  BNSF states that NECC has constructed various parts of its facilities in violation of the PUC minimum clearances prior to contacting BNSF or seeking a variance.

5. Now being fully advised in the matter, we refer the Petition to an Administrative Law Judge for determination of the merits of the Petition.

II. ORDER

A. The Commission Orders That:

1. The petition (Petition) filed by New Elk Coal Company, LLC on May 21, 2012, requesting a permanent partial waiver or variance of Rules 7324(e) and 7325(a) of the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations 723-7 is referred to an Administrative Law Judge of the Colorado Public Utilities Commission for determination of the merits of the Petition.

2. The Intervention by the BNSF Railway Company is referred to an Administrative Law Judge of the Colorado Public Utilities Commission.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 27, 2012.
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