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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions filed on April 25, 2012 by Rush Automotive LLC (Rush) to Recommended Decision No. R12-0387 (Recommended Decision).  Being fully advised in the matter, we deny the exceptions.

B. Background

2. In 2011, via House Bill (HB) 11-1198, the General Assembly reorganized the provisions of Title 40 applicable to motor carriers and made a few substantive changes along the way.  One of these is the requirement for all towing carriers to file the proof of a surety bond in the amount of at least $50,000, on or before December 31, 2011.  Sections 40-10.1-401(3)(a) and (b), C.R.S. (2011).  
3. Staff of the Commission (Staff) initiated a summary suspension proceeding on February 27, 2012.  Staff named approximately 110 motor carriers as respondents, for reasons such as failure to comply with the surety bond requirements of HB 11-1198, failure to file proof of insurance or workers’ compensation coverage.  
4. During the hearing held on March 12, 2012 before the Administrative Law Judge (ALJ) Keith Kirchubel, several towing carriers testified.  These towing carriers were extremely critical of the surety bond requirement due to the expense of obtaining a bond on a yearly basis.  
5. The ALJ acknowledged the above concerns.  Id., at ¶ 17.  However, because HB 11-1198 creates a mandatory requirement, the ALJ found he was unable to excuse compliance regardless of the circumstances.   The ALJ noted “the surety requirement was clearly expressed in the statute and the Commission is bound to enforce duly enacted laws such as this.”  Id., at ¶ 18.  The ALJ issued the Recommended Decision on April 18, 2012.  Fifty-seven of the respondents named in the Recommended Decision were revoked for failure to maintain proof of a surety bond.
6. Rush is one of the respondents in this docket.  Represented by its owner, 
Mr. Jim Slifer, Rush timely filed exceptions to the Recommended Decision.  No other respondent filed exceptions and no party filed a response to the exceptions.  In its exceptions, Rush reiterates the testimony presented at the hearing, i.e., that a surety bond requirement is cost-prohibitive and asks the Commission to grant an exception from the surety bond requirement.  
C. Discussion
7. We agree with the ALJ that the Commission is bound to enforce all duly enacted laws and is unable to grant exemptions from a statutory mandate.  Section 40-10.1-401(3)(b), C.R.S. (2011), was in force at the time of the Recommended Decision.  We therefore affirm the Recommended Decision. 

8. We also note that, on May 24, 2012, Governor Hickenlooper signed HB 12-1327.  That bill eliminates the surety bond requirement and requires that all towing carriers are to either pay an annual registration fee with the Commission or show proof of a surety bond.  
The surety bond alternative will expire as of July 1, 2014 and all towing carriers will be required to pay an annual registration fee thereafter.  The Commission Staff will shortly send a letter to Rush and all other towing carriers that have been revoked for failure to maintain proof of a surety bond, instructing them on how to re-apply for their towing carrier permit.  Upon compliance with the reapplication requirements, these towing carriers will be able to resume service under their prior towing permit number.  However, until that time, their towing authorities remain revoked.

II. ORDER

A. The Commission Orders That:

1. The exceptions filed by Rush Automotive LLC are denied consistent with the discussion above.

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
June 6, 2012.
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