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I. BY THE COMMISSION

A. Statement, Findings, and Conclusions
1. On April 19, 2012, Staff of the Colorado Public Utilities Commission (Staff) filed a motion requesting the Commission reopen Docket No. 10F‑973TO and schedule an evidentiary hearing (Motion) for the purpose of taking testimony and evidence concerning an alleged violation of Decision No. R11‑0395, which became the decision of the Commission by operation of law on May 2, 2011 (Decision).

2. The Decision sets forth approval of an Amended Stipulation and Settlement Agreement, as amended by the Decision (Settlement Agreement).  Among the Commission orders contained in the Decision, Ordering Paragraph No. 8 of the Decision states that for a period of one year from the date of a final Commission decision approving the Settlement Agreement, “Paul H. Epler shall cease and desist from operating as a towing carrier pursuant to title 40, article 13, C.R.S. …”  Ordering Paragraph No. 9 specifies that the order to cease and desist is to “apply to Paul H. Epler personally and to his involvement in any manner with any towing carrier that offers towing services, including, but not limited to, Mr. Epler’s involvement as an owner, officer, agent, employee, manager, independent contractor or driver of any such carrier.”  Ordering Paragraph No. 10 states that, in the event Paul H. Epler is found by the Commission to be in violation of the Decision, the provisions of paragraphs 3.F, 3.G, and 5 of the Settlement Agreement shall be enforced, which provisions include, but are not limited to, Mr. Epler consenting and stipulating to the entry by a court of law of a permanent injunction to enjoin Mr. Epler from operating as a towing carrier under title 40, article 13, C.R.S.
 

3. In support of its Motion, Staff states that subsequent to the effective date of the Decision, Staff received at least two complaints that Paul H. Epler was acting in violation of the Decision by operating a tow truck for and working in the storage lot of Action Towing. 

4. Staff states that, in response to such complaints, it initiated an investigation.  Staff represents that on January 19, 2012, a Staff Investigator, Cliff Hinson, conducted an investigation that included visiting the business location of Action Towing, where Paul H. Epler was present and identified by an employee as the “owner” of Action Towing.  Staff further states that Mr. Epler proceeded to engage Investigator Hinson in discussion and, on behalf of Action Towing, offered to provide towing services and discussed the terms and conditions of such service. 

5. Through its Motion, Staff states that it believes these actions are a direct violation of the Decision.  Staff wishes to present evidence and the testimony of Investigator Hinson to the Commission so that it can make findings of fact and law as to whether such a violation has occurred.  In the event a violation is found to have occurred, Staff seeks to have the remedies provided for in the Decision enforced as well as any other remedies the Commission deems appropriate. 

6. On May 9, 2012, Paul H. Epler filed a memorandum with the Commission requesting additional time to respond to the Motion.  Mr. Epler represents that he wishes to address the claims in the Motion but has not had the opportunity to properly respond as he is recovering from recent surgery.        

7. While the Commission is sympathetic to Mr. Epler’s condition, we find good cause to grant the Motion and reopen Docket No. 10F‑973TO.  We find Mr. Epler’s desire to address the claims goes to the facts to be addressed in the reopened proceeding and not to whether grounds exist to reopen the proceeding.  Therefore, we find good cause to refer this matter to an Administrative Law Judge to schedule an evidentiary hearing to make findings of fact and law, at which time Mr. Epler shall have an opportunity to address the claims raised by Staff.  The Administrative Law Judge shall take into consideration any reasonable scheduling requests made by Mr. Epler in light of his current medical condition.  

II. ORDER

A. The Commission Orders That:

1. The motion filed by Staff on April 19, 2012, to reopen Docket No. 10F‑973TO and to schedule an evidentiary hearing is granted. 

2. Docket No. 10F‑973TO is referred to an Administrative Law Judge of the Colorado Public Utilities Commission to schedule an evidentiary hearing and determine findings of fact and law consistent with the discussion above.  
3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
May 23, 2012.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________

Commissioners

COMMISSIONER MATT BAKER RESIGNED EFFECTIVE MAY 11, 2012.




� Subsequent to the Decision, title 40, article 13, C.R.S., was repealed. For current provisions concerning towing carriers, see title 40, article 10.1, C.R.S. 
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