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I. BY THE COMMISSION

A. Statement 
1. The Colorado Public Utilities Commission (Commission) hereby issues this Notice of Proposed Rulemaking (NOPR) regarding proposed Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR), 723‑1. 
2. The Commission proposes amendment to the existing rules. The basis and purpose of the proposed rules is to update procedural efficiency; serve the public interest; and make the rules more effective and elegant.  The amended rules should provide for clarity, necessity and conciseness and those rules found to be duplicative, inconsistent or burdensome should be repealed. 
3. The statutory authority for the proposed rules is found in §§ 40‑2‑108, 40‑4‑101, and 40‑3‑110, C.R.S. 
4. The proposed rules in legislative (i.e., strikeout/underline) format (Attachment A) and in final format (Attachment B) are available through the Commission’s Electronic Filings (E‑Filings) system at:
https://www.dora.state.co.us/pls/efi/EFI.Show_Docket?p_session_id=&p_docket_id=12R-500ALL.

5. The Commission encourages and invites public comment to all updates and notes certain revisions where it hopes to receive comment or response regarding specific proposed changes.  
B. Description of Individual Rule Changes
6. This NOPR generally proposes to make the following amendments, without limitation, to the Rules of Practice and Procedure. Rule numbers below appear in abbreviated form; e.g., Rule 1001 of the Rules of Practice and Procedure, 4 CCR 723‑1, appears as Rule 1001. 
1. Rules Primarily Affecting Procedural Efficiency
7. The first category of proposed amendments are those that primarily affect procedural efficiency, including without limitation: 
a) Proposed Rule 1005(c) clarifies that the Commission’s regular weekly meetings do not permit public comments concerning matters appearing on the agenda.  This is currently stated verbally by the Commission at the start of each weekly meeting.  

b) Proposed Rule 1100(e) is updated to lessen the filing requirement of documents not filed in the E-Filings System from an original and seven copies of the complete version of the document, to an original and three copies of the complete version of the document.  

c) Proposed Rule 1100(h) is updated to lessen the filing requirement of documents containing information claimed to be confidential and filed under seal, which are not filed through the E-Filings System, from seven copies of the pages containing information claimed to be confidential to three copies of the pages containing information claimed to be confidential. Similar updates are made throughout the proposed rules.   

d) Proposed Rule 1101(a)(I) is updated to require that the cover page of copies of materials filed under seal include not only a list of the documents filed, but also the specific page numbers of those documents that contain information claimed to be confidential. 

e) Proposed Rule 1200(c) adds language requiring that a non-party’s motion to participate as amicus curiae shall include certain minimum information, including identifying the reasons why the non-party has an interest in the docket and explaining why the argument may be useful to the Commission. 

f) Proposed Rules 1202(e)(IV) and 1202(f) are updated to make clear that exhibits and/or multiple documents filed through the E-Filings System shall be “uploaded” as opposed to attached.
g) Proposed Rule 1204(b) is updated to delete language regarding the receipt of pleadings via fax.  Similar updates are made throughout the proposed rules and the Commission encourages comment specific to the implementation of this change. 
h) Proposed Rule 1206 is updated to allow for Commission notice of applications or petitions through the E‑Filings System unless a mailed notice is required by Commission order or specific rule. 
i) Proposed Rule 1207 is added to update language regarding certain forms of utility notice, including those required by a utility filing tariffs in accordance with the requirements of § 40-3-104(1)(c)(I), C.R.S. or, as allowed by § 40-3-104(2), C.R.S.  
The Commission encourages comments concerning the requirement for publication in each newspaper of general circulation, and whether proposed Rule 1207 satisfies this requirement.  This update also includes language for alternative forms of notice to more fully align the rules with what has been frequently included in alternative notice requests. The Commission encourages comments that may further this interest in providing guidance on alternative forms of notice requested and allowed pursuant to § 40‑3‑104(1)(c)(I)(D), C.R.S.
j) Proposed Rule 1306 is updated to make clear certain processes following the petition for rulemaking. 

k) Proposed Rule 1400 is updated to add clarifying language regarding the motions process and to require that counsel or a pro-se party confer with opposing counsel or pro-se party before filing a motion, with the exception for dispositive motions. 

l) Proposed Rule 1502 is updated to clarify the process by which an aggrieved party may challenge an interim decision.  The Commission encourages comments specific to the need, if any, for further clarification regarding this process. 
m) Proposed Rule 1504 is updated to include language stating explicitly that public comments containing vulgar language and public comments submitted anonymously will not be allowed. 

2. Rules Primarily Affecting Public Interest and Consumer Protection
8. The second category of proposed amendments are those that primarily affect the public interest and consumer protection, including without limitation:  

a) Former Rule 1004(n) is deleted, which language regarding “ex parte communication” is moved to proposed Rule 1105, which further clarifies certain prohibited communications.
b) Proposed Rule 1004(t) updates the definition of “personal information” to further protect customer information and to ensure consistency with recent Commission Rule updates. Specifically, the following updates are proposed to Rule 1004(v): (i) include information that relates to customer household characteristics, in addition to personal customer characteristics; (ii) remove “customer data” as defined in Rule 3001(j) of the Rules Regulating Electric Utilities, 4 CCR 723-3, solely regarding customer information obtained by regulated electric utilities, explicitly from the definition of personal information; (iii) delete language that removed the billing and collection of amounts owed from the explicit definition of personal information; and (iv) update directory publishing exclusion to information provided in the North American Industry Classification System.  The Commission encourages comments specific to this update and clarification due in part to the Rules Regulating Electric Utilities, 4 CCR 723‑3, as updated in Docket No. 10R‑799E, since the processes regarding certain customer information (i.e., “customer data”) is subject to those rules. 
c) Proposed Rule 1007 is updated to clarify Commission staff member involvement in certain proceedings and aid the public in understanding that the Commission staff may, in certain situations, provide informational assistance and opinions that shall not constitute legal advice.  
d) Proposed Rule 1100(l) is updated to provide for further protection of confidential information filed with the Commission by clarifying information related to accessing such information and requiring a signed nondisclosure agreement in a form approved by the Commission to be served on the party filing confidential information.  
e) Proposed Rule 1104(b) is updated to allow for disclosure of a customer’s typical monthly high and low bill amounts requested by a property’s manager, a property’s owner, or a licensed real estate broker with need for the information for the sale, purchase, or lease of a property.

f) Proposed Rule 1104(c) is updated to include specific minimum requirements for forms used to request the disclosure of a customer’s personal information.  The Commission encourages comment specific as to furthering the intent of ensuring informed customer consent, consistent with similar requirements set forth in the Rules Regulating Electric Utilities, 4 CCR 723-3, regarding the disclosure of customer data.  
g) Proposed Rule 1104(e) is added to allow for a utility to disclose personal information to a contracted third party, provided that minimum requirements are met, including without limitation, data security procedures, destruction of personal information that is no longer necessary for the purposes for which it was transferred, and the execution of a non-disclosure agreement.  These requirements are consistent with updates to the Rules Regulating Electric Utilities, 4 CCR 723‑3, regarding the disclosure of customer data.  The Commission encourages comment specific to this and all other updates related to the collection and disclosure of personal information.  

h) Proposed Rule 1109 adds language regarding Commissioner compliance with disclosure requirements of § 40-6-122, C.R.S., making explicit a requirement of the inclusion of interested persons’ affiliations, and, if required by § 40-6-122, C.R.S., that disclosures shall include all communications occurring, regardless of whether the communication was in person, by phone, or by email exchange.  Further, proposed Rule 1109 requires the Director to ensure completeness of all disclosures and requires posting of the disclosure on the Commission’s website within three business days of the receipt by the Director. 
i) Proposed Rule 1110 adds language regarding the permit, but disclose process.  The Commission requests specific comment regarding the benefit to interested persons in the application of including these proposed updates. 
j) Proposed Rule 1200(c) adds language to clarify that the Commission may permit certain non-party(ies) to participate as amicus curiae in academic, policy or legal argument, as permitted by the Commission in its discretion. The prior language is expanded to further ensure that interested persons may participate in the limited capacity as amicus curiae, if permitted by the Commission. 
k) Proposed Rule 1201(b)(II) is updated to include language that, in order for a non-attorney individual to represent the interests of a closely held entity in accordance with § 13-1-127, C.R.S., request for individual representation must be made as part of the closely held entity’s petition for intervention, which must include good cause for allowing representation without an attorney, and must be signed by all principal officers.  
l) Proposed Rule 1201(b)(V) is added to allow a non-attorney individual to represent the interests of a partnership, corporation, association or other entity, solely for the purposes of participating as amicus curiae; provided, however, that such representation is in an expert capacity and does not constitute the practice of law. This addition is proposed to allow for additional expert information to be presented to and considered by the Commission by certain non-party(ies) to ensure the Commission has the opportunity to more fully review potentially relevant information from learned members and organizations within the community.  The Commission encourages comments specific to the benefits and challenges of this proposed update. 
m) Proposed Rule 1302(h) adds language regarding show-cause proceedings. 
Notably, in conjunction with Rule 1500, these updates clarify a shift in burden of proof to the respondent in such a proceeding.  Additionally, updated language sets forth requirements trial advocacy staff must include in a proposed order to show cause, including a non-exhaustive list of relief, remedy, or sanctions recommended per the proposed order.  Prior to updates made in 2005, Commission rules included show-cause proceedings.   As discussed in Decision No. C05-1093 in Docket No. 03R-528ALL, this prior show-cause language was “replaced” by a Commission-initiated complaint process.  Since that decision, the Commission has found that the Commission-initiated complaint process does not sufficiently serve the public in some instances; the Commission therefore finds it necessary to add back show-cause language to set forth and clarify the process for these proceedings. 
3. Rules Primarily Affecting Effectiveness and Consistency
9. The third category of proposed amendments are those that are primarily affecting the effectiveness and consistency of the rules, including without limitation:
a) The proposed rules are updated generally for grammatical clarity and consistency, to use defined terms, and to remove redundant references. 

b) Proposed Rule 1004(f) is updated to clarify the definition of “Commission advisor” regarding Commission’s staff serving as advisory staff.
c) Proposed Rule 1004(o) is added for consistency with statutory and rule definitions of “motor carrier,” specifically § 40-10.1-101(10), C.R.S. and the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 CCR 723‑6.  Related corresponding definitional updates are included throughout the updated rules for consistency, including the addition of Rule 1004(bb) and removal of former Rules 1004(gg), 1004(hh), and 1004(ii).  
d) Proposed Rule 1211 is updated to include an increased ability for Commission personnel to make corrections to information provided through the E-Filings System to maintain database integrity and the ability to search information.

C. Conclusion

10. The proposed amendments will be published in the May 25, 2012 edition of The Colorado Register. 

11. The Commission shall refer this matter to an Administrative Law Judge (ALJ). The ALJ will conduct a hearing on the proposed rules and related issues at the below-stated time and place. Interested persons may submit written comments on the proposed rules, including data, views, or arguments, and present these orally at hearing unless the ALJ deems oral presentations unnecessary. The Commission prefers and strongly encourages that interested persons submit comments through the Commission’s E‑Filings System and do so in Docket No. 12R-500ALL no later than June 13, 2012. Reply comments should be submitted in the same docket and through the Commission’s E‑Filings System by July 13, 2012. The Commission will consider all submissions, whether oral or written. 

12. In submitting comments or replies, interested persons are invited to suggest changes that will make the subject rules more efficient, effective, and elegant.  We recognize that regulation imposes costs; therefore, suggestions concerning rules that may be unnecessary or unduly burdensome will be fully considered by the Commission.  Interested persons are strongly encouraged to suggest rule language in legislative format. 
13. We desire to proceed with this rulemaking in an efficient and effective manner, which requires us to maintain an efficient timeline. Therefore, we request that commentors include alternate rule language, as necessary with their comments, by the dates and manner specified above. 
II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the May 25, 2012 edition of The Colorado Register. 
2. A hearing on the proposed rules and related materials shall be held before an Administrative Law Judge (ALJ) as follows: 

DATE: 
August 6 and 7, 2012

TIME: 
9:00 AM


PLACE:
Commission Hearing Room A

Suite 250


1560 Broadway


Denver, Colorado 

3. The ALJ may set additional hearings, if necessary. 

4. At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the ALJ deems oral comments unnecessary. 

5. Interested persons may file written comments in this matter before hearing. The Commission prefers and strongly encourages that interested persons submit comments through the Commission’s Electronic Filings System and do so in this Docket No. 12R-500ALL no later than June 13, 2012. 

6. Interested persons may file reply comments in this matter before hearing. The Commission prefers and strongly encourages that interested persons submit comments through the Commission’s Electronic Filings System and do so in the Docket No. 12R-500ALL no later than July 13, 2012. 
7. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 9, 2012.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________

Commissioners

COMMISSIONER MATT BAKER
VOTED TO ADOPT THIS ORDER BUT RESIGNED EFFECTIVE MAY 11, 2012.
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