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I. BY THE COMMISSION

A. Statement

1. On November 22, 2011, Public Service Company of Colorado (Public Service or Company) filed Advice Letter No. 1597-Electric (Advice Letter).  Proposed tariff sheets accompanied that Advice Letter.  The effective date of those proposed tariff sheets was December 23, 2011.  Public Service requested an increase of $141.9 million to its revenue requirement.  

2. On December 9, 2011, by Decision No. C11-1330, the Commission suspended the proposed effective date of the tariff sheets filed with the Advice Letter for 120 days.  In that Order, the Commission also referred this matter to an Administrative Law Judge (ALJ).  On January 17, 2012, by Decision No. R12-0054-I, the presiding ALJ further suspended, through July 20, 2012, the effective date of the proposed tariff sheets that accompanied the Advice Letter.

The following parties intervened of right or were granted permission to intervene:  AARP; CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel Mills (Evraz); Climax Molybdenum Company (Climax); Colorado Energy Consumers (CEC); Colorado Office of Consumer Counsel (OCC); EnCana Oil & Gas (USA), Inc.;
 Energy Outreach Colorado (EOC); Ms. Leslie Glustrom; Intermountain Rural Electric Association (IREA); Noble Energy, Inc.; Ratepayers United of Colorado (RUC); Sam’s West, Inc.;
 The Kroger Co. (Kroger); Trial Staff 

3. of the Commission (Staff); U.S. Department of Defense - Federal Executive Agencies (FEA); Wal-Mart Stores, Inc. (Wal-Mart); and Western Resource Advocates (WRA).
4. On January 4, 2012, Public Service filed Supplemental Direct Testimony addressing the requests for further information raised by the Commission in Decision 
No.  C11-1330.  These issues were primarily related to the impact of the expiration of the Black Hills Energy (BHE or Black Hills) wholesale contract on the revenue requirement increase filed in the instant docket. 

5. On February 7, 2012, Public Service filed Second Supplemental Direct Testimony.  This submission from Public Service further addressed an expiration of the BHE wholesale contract in the context of Public Service’s request for a deferred accounting order in Docket No. 12A-066E.  The filing also addressed corrections and updates to the Historical Test Year (HTY) and Future Test Year (FTY) filed by Public Service in support of this rate case.
6. On March 2, 2012, the following parties submitted answer testimony in response to the direct and supplemental direct cases filed by Public Service: Staff, the OCC, CEC, Climax, Wal-Mart, AARP, and Ms. Glustrom. 
7. On April 3, 2012, Public Service and Ms. Glustrom filed rebuttal and 
cross-answer testimony, respectively.  As part of the proposed Settlement Agreement, Public Service did not file rebuttal testimony directed at those parties joining the Settlement Agreement or not opposing it. Public Service filed rebuttal to the answer testimony of Ms. Glustrom.
  The cross-answer testimony of Ms. Glustrom was directed at the answer testimonies filed by Staff and the OCC.  
8. On April 2, 2012, Public Service, CEC, Climax, Evraz, FEA, Kroger, AARP, EOC, Colorado Gas Producers, the OCC, and Staff (collectively, Joint Movants) filed a Joint Motion for Public Utilities Commission to Approve Settlement Agreement, and Allow Rates to Go Into Effect on May 1, 2012 (Motion to Approve Settlement).
  Accompanying the Motion to Approve Settlement was the actual Settlement Agreement and supporting exhibits entered into by the Joint Movants.  The Settlement Agreement and exhibits are attached to this Order as Attachment A.  The following parties did not join the Settlement: WRA, IREA, Wal-Mart, RUC, and Ms. Leslie Glustrom.  Public Service represented that WRA is not opposed, Wal-Mart takes no position, IREA is expected to not oppose, Ms. Glustrom opposes, and there was no information from RUC.  
9. Contemporaneous with the filing of the Motion to Approve Settlement, the Joint Movants filed a Joint Motion for Public Utilities Commission to Take Back Case from Administrative Law Judge and for Waiver of Response Time (Motion to Take Back).  In addition, the Joint Movants sought a waiver of response time to the Motion to Take Back.

10. By Decision No. C12-0365 issued April 9, 2012, the Commission waived response time and took back the case, modified the procedural schedule, and required the filing of additional testimony to address the Settlement Agreement.  It also ordered Public Service to file a revised burden letter.

11. On April 18, 2012, the Joint Movants filed testimony supporting the Settlement Agreement.  Testimony was filed by Public Service, Staff, the OCC, CEC, and the Colorado Gas Producers requesting approval of the Settlement Agreement and addressing questions posed by the Commission in Decision No. C12-0365.   Ms. Leslie Glustrom filed comments opposing the Settlement.  

12. In Decision No. C12-0365, the Commission also invited BHE to file an intervention in this docket and provide comments regarding the current state of its discussions with Public Service regarding potential purchases of electric power by Public Service.  On April 18, 2012, BHE filed a motion to intervene and provided comments. The intervention of BHE was granted at the hearing in this matter held on April 24, 2012.

13. On April 24, 2012, Public Service filed Unopposed Motion for Approval of Proposed Changes to Tariffs Setting Forth Maintenance Charges for Street Lighting.  These changes were part of its initial filing in this case, and Public Service asks that the Commission approve these changes as part of its approval of the Settlement Agreement.  The Commission finds that good cause exists for this unopposed motion and therefore grants the motion.

14. The Commission held a hearing on the Settlement Agreement on April 24, 2012. 
II. ORIGINAL POSITIONS OF THE PARTIES

A. Direct and Supplemental Direct Case of Public Service

15. Prior to the filing of the Settlement Agreement, Public Service had filed its direct case contemporaneously with its advice letter, and later updated its case with supplemental direct testimony on January 4, 2012 and February 7, 2012.

16. Public Service proposed an increase in its revenue requirement of $141.9 million based upon its preferred FTY.  It proposed that its Return on Equity (ROE) be increased from 10.5 percent to 10.75 percent.  The proposed General Rate Schedule Adjustment (GRSA) would increase base rates by $281 million, but as proposed by Public Service this would be offset by reductions in three riders currently in the tariff.  It proposes to remove $110.7 million of cost recovery for the recently-acquired Blue Spruce Energy Center and the Rocky Mountain Energy Center (Calpine Assets) from the Purchase Capacity Cost Adjustment (PCCA) rider.  Public Service also proposed to move $11.1 million in transmission-related costs from the Transmission Cost Adjustment (TCA) to base rates and $17.4 million in demand-side management costs from the Demand Side Management Cost Adjustment (DSMCA) to base rates.  Therefore, to ratepayers, the net increase in total rates was proposed to be $141.9 million.

17. Public Service described the most significant drivers of the increased revenue requirement.  The major drivers and their increase in the revenue requirement included:

Loss of Black Hills Load             



$52.6 million


Property Taxes    

     



$23.2 million

Depreciation Expense Related to Plant Growth

$15.6 million


Distribution Operation and Maintenance


$23.1 million

Qualified Pension Expense




$16.4 million

Clean Air Clean Jobs Act Construction





Work in Progress Return




$13.3 million


Pine Beetle Amortization and Ongoing Costs

$9.7 million

18. Public Service also provided an HTY which was based upon 12 months ending June 30, 2011.  This filing was required by directions provided to Public Service in Docket No. 09AL-299E.

19. The HTY had a revenue deficiency of $160.8 million net of the movements of revenue recovery from the above-discussed adjustment clauses to base rates.  According to Public Service, the largest driver of the higher revenue requirement increase in the HTY is the impact of bonus depreciation on rate base.

20. The filing of Second Supplemental Direct Testimony by Public Service made corrections and adjustments to the original filing.  Public Service acknowledged that despite the increase in the February 7, 2012 round of testimony, the original rate increase of $141.9 million was the ceiling in this docket due to notice requirements in the Commission’s Rules.  

21. Public Service’s FTY revenue deficiency in this supplemental filing increased to $153.2 million due to an update in mill rates assessed on Company property in Colorado.  This accounted for $7.1 million of the total $11.3 million change.  Corrections to the HTY resulted in a revised revenue deficiency of $145.3 million, a reduction of $15.5 million.  These HTY corrections covered a variety of corrections to Net Plant Balances.

B. Answer Testimony of Intervenors

22. On March 2, 2012, the following intervenors filed answer testimony in response to the direct case of Public Service:  Staff, the OCC, CEC, Climax, Wal-Mart, AARP, and Ms. Glustrom.  Generally, the intervenors requested that the proposed revenue requirement be lowered significantly from that proposed by Public Service.  All intervenors that addressed the issue of the appropriate test year urged for the use of the HTY, except for CEC.

1. Staff 

23. Staff proposed a revenue requirement increase of $7.3 million using the HTY as its basis for changes.  Like other parties proposing the use of the HTY, Staff noted that the HTY is comprised of known and measurable expenses and returns on rate base that can be audited for accuracy.  Staff argued that the FTY is comprised of forecasted data that is not known and measurable, cannot be audited, and reflects plant that is not yet considered used and useful.  Staff points to a number of categories of expense and investments that on a historical known basis were significantly different than had been forecasted.

24. Staff found that a more appropriate ROE using its models and proxy groups should be a reduction from the current 10.5 percent to 9.09 percent.  According to Staff, the cost of debt and the share of equity in the capital structure should also be lower than the Company proposed.  Staff recommended a 5.06 percent cost of debt and that the capital structure be set at 51.62 percent equity and 48.38 percent debt. This results in a Return on Rate Base (ROR) of 7.14 percent.  The impact of these recommendations lowered the revenue requirement deficiency by $125.7 million.

25. Staff also recommended a number of adjustments to the expenses with the largest adjustments being the removal of certain Plant Held for Future Use (PHFU) from Public Service’s amortization expense and unamortized amounts in rate base, reducing property tax expense, and reducing operations and maintenance (O&M) to recognize Company efficiency measures.

2. The Office of Consumer Counsel

26. For similar reasons to Staff, the OCC urged the use of an HTY in this docket.  The OCC recommended a $9.4 million increase in the revenue requirement.  This is based upon a recommended ROE of 9.25 percent dependent upon an alteration to the recovery of the losses in the retail jurisdiction from the expiration of the BHE contract.  The OCC also recommended a modification of the proposed capital structure to 50.55 percent equity and 49.45 percent debt.  The OCC also proposed that the ROE be lowered by 30 basis points if Public Service does not allocate some amount of the impact of the BHE contract expiration to its shareholders.

27. While the majority of the disallowances proposed by the OCC related to ROE and capital structure, it also recommended a number of disallowances related to other issues.  These include the removal of certain PHFU from Public Service’s amortization expense and unamortized amounts in rate base, removal of the remaining capital for the Smart Grid City project in Boulder, adjustments to long term debt in Cash Working Capital, adjustments to property taxes for the Pueblo Incentive Tax Credit, reductions to expenses for pine beetle 
clean-up, and reductions to expenses for executive management, among others.

3. Colorado Energy Consumers

28. CEC is the lone intervenor that argued for the use of the FTY as the basis for determining the change in the revenue requirement.  CEC proposed that the revenue requirement increase for Public Service be reduced by $103.4 million, to $38.5 million.  CEC recommended that the ROE be set at 9.6 percent and that the cost of debt be lowered to 5.25 percent.  Combined with an acceptance of the Public Service proposed capital structure, these proposals yield an ROR of 7.69 percent.

29. Besides the previously described adjustments on return, CEC also proposed several other major adjustments.  It proposed that there be disallowances for PHFU, a reduction in the prepaid pension asset, and disallowances for reductions in operational and maintenance expense, retiree medical expense, and certain depreciation.

4. Evraz and Climax
30. Evraz and Climax proposed an ROE of 9.20 percent, while accepting Public Service’s proposal for capital structure and the cost of debt.  These elements resulted in an ROR of 7.63 percent.  These adjustments reduced the revenue requirement increase by $76.62 million.  With all other disallowances combined, Evraz and Climax recommended a revenue requirement increase of $25.0 million.  

31. Evraz and Climax suggested that the HTY was the appropriate test year.  
Non-return adjustments to the revenue requirement included disallowances for regulatory asset amortization expense, reductions in operational and maintenance expense, and recommended changes to the Allowance for Funds Used During Construction (AFUDC) as an offset to the return on Construction Work in Progress (CWIP) and the removal of certain return on CWIP for Clean Air Clean Jobs Act (§ 40-3.2-201, C.R.S., et seq.) (CACJA) investments for the period past the test year.

5. Wal-Mart

32. Wal-Mart stated that the Commission should consider the impacts of Public Service’s requested rate increase on customers given both current economic conditions and the recent significant increases in its rates. Wal-Mart pointed out that Public Service's proposal for current recovery of CWIP in the proposed revenue requirement is a shift of risk from Public Service to the ratepayers through the inclusion of CWIP and should be reflected in the ROE approved in this docket, such that as the level of CWIP is increased, ROE is accordingly reduced.  Wal-Mart further recommended that, in the event the Commission permits the forecasted test year, the Commission should also consider the associated reduction in risk that will result from elimination of regulatory lag and make an appropriate downward adjustment to Public Service's allowed ROE. 
6. AARP

33. AARP did not submit in answer testimony an entire revenue requirement case, but argued for negative adjustments to Public Service’s requested revenue requirement increase in three areas.  First, AARP asserted that Public Service should not be granted recovery for the change in the jurisdictional factors resulting from the expiration of the BHE wholesale power contract.  AARP, among other points, argued that Public Service should not be allowed to recover a lost revenue stream via ratepayer funds and that Public Service did not act prudently in the management of the use of its generation resources.  This disallowance would reduce the revenue requirement by $52.4 million.  AARP also argued that PHFU for two assets be removed from rate base, resulting in a further reduction of $10.0 million.  Finally, the corporate jet aviation expense should be disallowed, according to AARP. 

7. Ms. Leslie Glustrom

34. Ms. Glustrom proposed that two revenue requirements be disallowed:  recovery for the expiration of the BHE wholesale power contract and cost recovery for a coal study performed under contract for Public Service.

35. Ms. Glustrom argued that Public Service should not be granted recovery for the change in the jurisdictional factors resulting from the expiration of the BHE wholesale power contract as it did not act prudently in managing the use of its generation assets.  This disallowance would reduce the revenue requirement by $52.4 million.  She asserts that some of Public Service’s plant is no longer “used and useful” and it should not be granted cost recovery for this new spare capacity.

36. Second, Ms. Glustrom asserts that in Docket No. 10M-245E (Clean Air Clean Jobs docket), Public Service relied on the Wood Mackenzie consulting firm for information on future coal costs and coal supplies. She asserts that in early 2011 it became apparent that Wood Mackenzie had failed to properly assess the impact of the closure of the Twentymile mine, which supplies coal to Public Service’s Hayden and the Valmont coal plants, in the year 2014 and the likely impact on future coal costs.  Ms. Glustrom asks that the Commission disallow the expense of that study, which was estimated by Ms. Glustrom to be $50,000.
C. Rebuttal and Cross-Answer Cases

37. Rebuttal and cross-answer testimony was filed on April 3, 2012 by Public Service and Ms. Glustrom.  Due to the filing by Public Service and several intervenors of a Settlement, rebuttal and cross-answer testimony was limited in scope.  As part of the Settlement, Public Service took the position that it would only file rebuttal directed at the answer cases of parties that are opposed to the Settlement Agreement.  

38. Public Service filed rebuttal testimony directed towards Ms. Glustrom.  Public Service re-iterated its arguments filed in Supplemental Direct on January 4, 2012 that responded to Commission questions on the Black Hills contract propounded in Decision No. C11-1330.  

39. Public Service argued that it was not imprudent in its handling of the BHE contract.  It asserted that in the 2003 and 2007 resource plans presented to and approved by the Commission, the contract was prudent, and the planned expiration of the contract was justified from a cost-benefit standpoint.  Public Service argued that the contract has yielded benefits to ratepayers over the life of the contract, including its expiration.  Public Service admitted that because of the current spare capacity situation the benefits are lower than anticipated, but still positive. 

40. Public Service argued that prudency is measured by the amount of information known at the time of a decision – not by perfect hindsight.  When the decision on the contract was made and then reviewed in 2007, it was based on an expectation of continued growth in electricity sales. In the planning scenario of the 2007 Electric Resource Plan, Public Service would become less long on power by 2012 and short on power by 2013.  Therefore it was prudent to still have the contract expiring in 2011 so Public Service could meet its forecasted retail needs.  Once the financial crisis was underway and demand growth was reduced Public Service recognized the situation, alerted the Commission, and attempted to bid that capacity to Black Hills.

41. Public Service also defended its use of the Wood Mackenzie coal supply price forecast in the CACJA docket.  Public Service stated that the forecast, after the fact, was wrong, but argues that there are benefits to using reasonable forecasts to meet planning needs, but sometimes those forecasts turn out inaccurate.  There is no proof, according to Public Service, that the costs of the Wood Mackenzie study were imprudently incurred or that Public Service used the study results inappropriately. Moreover, Public Service argued in the context of the Settlement Agreement, Public Service’s concessions from its filed revenue deficiency dwarfs the disallowance recommended by Ms. Glustrom.

42. Ms. Glustrom filed cross-answer testimony, taking issue with the OCC and Staff for their positions regarding cost recovery for the change in the jurisdictional allocators from the expiration of the BHE wholesale power contract.  Ms. Glustrom faulted the OCC for recommending that retail ratepayers “share” some of the increase in retail costs resulting from the expiration of the BHE contract.  Ms. Glustrom re-asserted her view that this new capacity is no longer used and useful.  Ms. Glustrom also took issue with Staff’s position that Public Service be allowed to recover costs associated with the change in the jurisdictional allocators due to the expiration of the BHE contract.

43. Subsequent to the filing of Ms. Glustrom’s cross-answer testimony, on April 5, 2012 Public Service filed a Motion to Respond to New Issues Raised in the Cross-Answer Filed by Leslie Glustrom and for Shortened Response Time (Motion on Cross Examination).  Public Service asserted that two issues raised by Ms. Glustrom did not address the answer testimony of any party and as such were improper for cross-answer testimony.  Ms. Glustrom filed a response on April 6, 2012, asserting that her cross-answer testimony was not improper but not objecting to Public Service filing a response.  By Decision No. C12-0377, issued April 12, 2012, the Commission waived response time and granted the Motion on Cross Examination.

44. On April 18, 2012, Public Service filed a response to Ms. Glustrom’s 
cross-answer testimony.  Witness Mr. Scott Brockett of Public Service proffered testimony addressing Public Service’s concerns with Ms. Glustrom’s analysis of the Settlement Agreement.
III. SETTLEMENT AGREEMENT

45. On April 2, 2012, the Joint Movants or “Settling Parties” filed a Settlement Agreement and the two motions discussed above.  By Decision No. C12-0365 the Commission took back the case from the ALJ to decide the merits of the Settlement Agreement and whether that Settlement Agreement is in the public interest and will  result in rates during the term of the Settlement Agreement that will be just and reasonable.

46. We summarize the Settlement Agreement below.  The entire Settlement Agreement is contained in Attachment A to this decision.

47. The Settling Parties proposed a multi-year plan (MYP) in the Settlement Agreement, with revenue requirement increases for Public Service occurring on May 1, 2012, January 1, 2013, and January 1, 2014.  Public Service agrees to a “stay out” provision except for certain circumstances described below and will file its next general rate case on or after May 1, 2014.  Public Service also agrees not to file for cost recovery on CACJA projects as allowed by statute; rather it would accrue AFUDC on those projects.

48. Effective May 1, 2012, Public Service will file a GRSA to reflect a $73 million revenue increase.  The filing will occur based upon the burden letter filed with the Settlement Agreement that would require a refund in the event that the Commission modifies the dollar value of the Settlement Agreement.  On December 15, 2012 and 2013, Public Service will file a GRSA for $16 million and $25 million, respectively.  These GRSAs will go into effect on January 1, 2013 and January 1, 2014.  The total revenue requirement increase over the multi-year period will be $114 million.

49. Attachment A to the Settlement Agreement provides the customer bill impacts for the three staged rate increases.  These include the increases in base rates and the reductions in the riders for the PCCA and the TCA.  The net bill impacts for the residential and commercial rate schedules are presented in the Settlement Agreement, Attachment A

	Total Bill Impact
	2012
	2013
	2014
	Total

	Residential
	2.5%
	1.9%
	1.0%
	5.53%

	Commercial
	2.2%
	1.7%
	1.0%
	5.00%


The Settling Parties agree to the implementation of a non-symmetrical Earnings Test in order to protect ratepayers in the event that the economy recovers and sales volumes grow or other factors positively affect Public Service’s ROE.  For the 2012 through 2014 Earnings Tests, the electric earnings sharing will be measured on the basis of an Earnings Test that uses the ratemaking principles set forth in the Settlement Agreement, Attachment D.  Public Service will report booked earnings and accounting adjustments, but not pro forma adjustments in the 

50. Earnings Test. The Settling Parties agree that the sharing percentages for earnings over a 10 percent ROE shall be as follows:

Measured ROE

Sharing Percentage

Sharing Percentage





     Customers


     Company

>10.0% - ≤ 10.2%


60%



40%

>10.2% - ≤ 10.5%


50%



50%

>10.5%



100%



0%

51. Public Service will move much of the cost recovery for transmission from the TCA and cost recovery for the Calpine acquisition from the PCCA into base rates on May 1, 2012.  As the GRSA is increased, the TCA and PCCA will be reduced at the same time for the May 1, 2012 filing.  No DSMCA amounts will be rolled into base rates.

52. The authorized ROE during the MYP will be considered 10 percent.  The authorized capital structure will be 56 percent equity, 44 percent debt, resulting in a weighted ROR of 8.06 percent.

53. There are two exceptions to the “stay-out” provision for Public Service, reflecting certain unanticipated exogenous changes in expenses and/or revenue changes.  For expenses, Public Service may adjust the prospective GRSA if expenses are changed through such events as changes in Generally Accepted Accounting Practices; changes in laws by federal, state, or local jurisdictions; orders or acts of military authority, natural disasters, or catastrophic events beyond insurance coverage; or a Commission approved asset acquisition or divestiture in excess of $50 million.

54. For Public Service’s revenue changes, the following will apply.  Based upon nine months of actual and three months of forecasted retail weather-normalized revenue, Public Service can seek an adjustment to the GRSA if the revenue shortfall for the year is greater than 2 percent of the targeted revenue for that year. However, the overall total over the effective period of the Settlement Agreement shall be for no more than the noticed amount in the original advice letter of $141.9 million.  This implies a cap of $27.9 million for this provision.  These could occur via advice letters filed in November 2012, March 2013, November 2013, and March 2014. 

55. During the MYP, Public Service will use the 10 percent ROE and the actual cost of debt and capital structure to calculate returns for the TCA, the Renewable Energy Standard Adjustment (RESA), and AFUDC for CACJA projects.  The ROE will be used for AFUDC applicable to non-CACJA projects.


56. Public Service agrees that the regulatory assets associated with the Cameo Innovative Clean Technology (ICT) project, the Solar to Battery ICT project, San Luis Valley transmission costs, the Golden, CO Energy Supply Facility Lease, Rate Case expenses, the Technical Services Building regulatory liability, and Public Service’s Mountain Pine Beetle (MPB) expenditures through December 31, 2011, shall not be afforded rate base treatment, and will be amortized beginning May 1, 2012 and ending December 31, 2014.  Public Service agrees that it shall commence amortization of the costs incurred to date to build the San Luis Valley Transmission Line on the first day of the month following the date upon which the Commission's Phase 1 order is no longer subject to review in the resource planning proceeding, Docket No. 11A-869E, approving Public Service's assumption that the line would not go forward if its proposed resource plan were approved.  

57. Other points in the Settlement Agreement include the following.  PHFU for the SW Water Rights and the Metro Ash facility will remain in rate base.  Depreciation rates remain the same and the Calpine acquisition plants will have applied the depreciation rates proposed for those plants in this case.  Changes will occur for early retirements at Cameo and Cherokee 1 and 2.  Between the approval of the Settlement Agreement and May 1, 2014, Public Service and Staff will negotiate costs of removal for the CACJA projects in preparation for the post MYP rate case.  

58. The Settling Parties agree that the GRSA that is effective May 1, 2012 shall include the annual revenue requirement associated with Public Service's investment in the Calpine assets and Public Service shall simultaneously implement a reduction in the PCCA to remove all costs associated with these assets. To the extent that the Federal Energy Regulatory Commission determines that a portion of the purchase price must be recorded as an acquisition adjustment, Public Service will be permitted to include the net acquisition adjustment plus the remaining net book value associated with the Calpine assets in rate base for retail ratemaking purposes and shall depreciate those amounts based on the depreciation rates set forth in Attachment C to the Settlement Agreement.

59. The Settling Parties agree that the GRSA that is effective May 1, 2012 shall include a roll-in of the plant in-service component of the TCA which is estimated at $11.1 million and that Public Service shall simultaneously implement a reduction in the TCA to remove all costs associated with the plant in-service component of the rider.

60. The Settling Parties agree that there shall be no change in the negative GRSA relating to Smart Grid City, during the term of the MYP. The negative GRSA shall be netted against the positive GRSA calculated in the Settlement. If the Commission approves Public Service's request to increase the amount of Smart Grid City investment that is included in rate base in Docket No. 11A-1001E, such additional investment shall thereafter be included in rate base for purposes of calculating earnings under the Earnings Test, and for purposes of determining base rates in Public Service's next Phase 1 rate case.

61. The Settling Parties agree that no ongoing MPB O&M expense shall be included in base rates in 2012 and that Public Service shall be permitted to defer 100 percent of the actual MPB O&M it expends from January 1 through December 31, 2012.  The deferral will be amortized over two years beginning January 1, 2013.  Expenses related to MPB shall be capped at $6 million for 2013 and 2014.  Excess amounts will be amortized.

62. The rates going into effect in May 2012 do not include the BHE contract expiration costs for February 1, 2012 through April 30, 2012.  The rates on May 1, 2012 presume that the jurisdictional allocators will reflect the end of the BHE contract.

63. The Settling Parties agree that beginning in 2012, there shall be a change in the way trading margins are shared through the Electric Commodity Adjustment (ECA) such that 90 percent of the Gen Book trading margins are shared with customers and 10 percent are retained by Public Service and 10 percent of Public Service’s Prop book margins are shared with customers through the ECA and 90 percent of such Prop book margins are retained by Public Service.

64. Property taxes in excess of HTY amounts over the MYP will be amortized over successive three-year windows and are reflected in the agreed upon GRSAs in the Settlement.  To the extent Public Service is successful in gaining the manufacturer’s sales tax refund as a result of the sales tax lawsuit currently pending in the Colorado Supreme Court those funds will be used as credits against legal fees for the challenge, and other miscellaneous expenses and balances.

65. The Settling Parties agree that for purposes of calculating earnings under the Earnings Test, Public Service shall amortize total rate case expenses of $1,825,784 for the term of the Settlement Agreement.  Aviation expenses will not be included in the Earnings Test.  The Settling Parties agree that the benefits of the Pueblo Tax Incentive, if funded in any of the years covered by the MYP, shall be passed through to customers in the ECA.

66. The Settling Parties agree that there shall be no Phase II rate case filed that would result in a change in interclass allocation methodology or results in changes to rate design, except as may be necessary to address the summer tiered rates applicable to residential customers, residential rate design, RESA Fair Share collection, rate design for customers who are net metered, and the recovery of the low income program funds through service and facility charges.

67. Further, Public Service and Staff will work with an independent consultant to determine the reasonableness of Public Service’s pension expense.  Costs of the study will be deferred to the next rate case and Staff must have the report six months before that rate case.  The OCC is not part of this settled term.

68. Typical terms and conditions are included in the event the Commission modifies the Settlement Agreement and also cover the non-precedential aspects of the positions of the parties in the future proceedings.
IV. COMMISSION DISCUSSION AND FINDINGS

A. Findings on Settlement
69. Having been fully briefed in this matter and for good cause shown, the Commission grants the Joint Motion for Public Utilities Commission to Approve Settlement Agreement, and Allow Rates to Go Into Effect on May 1, 2012, and approves the Settlement Agreement.

70. The Settling Parties state that reaching agreement by means of a negotiated settlement rather than through a formal adversarial process is in the public interest and consistent with Commission Rule 1408, Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  Rule 1408 encourages settlements.  The Settling Parties further state that the results of the compromises and settlements reflected by this Agreement are just, reasonable, and in the public interest.
71. Settlements filed with this Commission, especially in rate cases, are relatively common.  However, settlements also can limit the ability of the Commission to judge whether they are in the public interest and result in rates that are just and reasonable.  Settlements do not allow the Commission to view the various issues in a rate case fully vetted in hearings in front of the Commission, as they are settled in confidential discussions among the parties to a case.  Some settlements lack an adequate amount of transparency when they are presented to the Commission, hindering its ability to carefully review the puts and takes of a settlement and preventing a full analysis of the regulatory principles underlying the settlement.  In the past, the Commission has often modified settlement agreements in rates cases, for example in Docket Nos. 08S-520E and 09AL-299E, but in this case we believe the Settlement Agreement is thorough and needs no modification.

72. Settlements that are filed with the Commission in rate cases that are transparent, that are supported or unopposed by the vast majority of the parties in a docket, and contain a full and detailed description of the underlying negotiations and regulatory principles are preferable in our view.  We understand the nature of negotiations leading to a settlement, and recognize the parties’ desires to maintain a degree of confidentiality.  However the Commission needs to have sufficient information to judge the merits of the settlement as well.  In this case, we find that the parties have submitted a comprehensive settlement based upon the documents filed contemporaneously and the supplemental testimony filed in support of the Settlement Agreement.  We find that the quality and clarity of submissions allow us to make concrete findings regarding the Settlement Agreement.

73. While we may not have reached the same findings on some of the issues had the case gone to hearing, we believe that overall this is a settlement that results in just and reasonable rates and is in the public interest.  The Settlement Agreement comes to us with near universal acceptance or non-opposition.  It represents a middle ground between Public Service and the intervenors as a whole, and also sets out compromises on many of the significant individual issues.  In setting rates, the Commission must balance protecting the interest of the general public from excessive burdensome rates against the utility’s right to adequate revenues and financial health. Pub. Utils. Comm’n v. District Court, 186 Colo. 278, 234, 527 P.2d 233, 282 (1974).  The Settlement Agreement appropriately balances these competing considerations.  
74. While the Settlement Agreement is unique in that it sets forth rate increases over three years, the supplemental testimony provides sufficient explanation and details to allow us to find that the increases in rates proposed in 2013 and 2014 are just and reasonable.  The materials provided by the OCC and by Public Service were particularly helpful in this regard.  Under the Settlement Agreement, rate increases over the 32-month agreement for residential and commercial customers will be 5.55 percent and 5.00 percent, respectively.  We find this result to be beneficial for the ratepayers.

75. The fact that the Settlement Agreement results in certainty regarding Public Service’s non-energy electric rates is an important aspect of the Settlement Agreement.  Certainty over rates assists the residential customers in budgeting for future rate changes.  Likewise, it is advantageous for the commercial and industrial customers.  This allows existing businesses to plan their future utility costs with more certainty.  It also provides new businesses in Public Service’s Colorado territory with information regarding not only current commercial electric rates, but also where those rates will be over the next two years.  

76. The Settlement Agreement is also consistent with Colorado’s state policy with respect to the CACJA investments going forward.  Public Service’s willingness to account for returns on CACJA projects during the period of the Settlement Agreement with AFUDC rather than CWIP still supports cost recovery for those projects.  Also, the negotiated ROE and capital structure will permit Public Service to access capital at rates that are beneficial to ratepayers.

77. The multi-year aspect of the Settlement Agreement is another commendable aspect with respect to regulatory filings.  Given that inflation and interest rates are low and stable, the Settlement Agreement takes advantage of that environment.  Annual filings by utilities are not as needed or as productive during such economic times.  This should result in lower regulatory expenses for both Public Service and the stakeholder groups concerned about electric rates.  The “stay-out” provision should also provide incentive for Public Service to strive for efficiency. 

78. We find that the proposed rate increases are reasonable.  This is especially the case in light of the supplemental testimony which discusses Public Service’s estimated revenue requirement deficiencies in 2012 and 2013.
  We are also pleased that the parties compromised on an ROE that is lower than the current ROE for Public Service, as regulatory commission awards for ROE have been trending downward over the last couple of years.  We also find the ROE has been set at a level that will allow Public Service access to the equity and debt markets in a firm financial position. We have also decided that Public Service shall file an HTY with its next Phase I rate filing no earlier than May 1, 2014.  This will allow parties an opportunity to review the financial status of Public Service during the latter part of this Settlement Agreement.  We also expect that we will be very interested in the proposed capital structure that Public Service files in that rate case.

B. Opposition to the Settlement Agreement

79. Ms. Leslie Glustrom was the sole party opposed to the Settlement Agreement.  In her answer testimony she raised two issues that she objected to:  the recovery of costs for the loss of the BHE wholesale power contract and the inclusion of costs associated with the coal study performed by the Wood Mackenzie consulting firm for information on future coal costs and coal supplies that was used by Public Service in Docket No. 10M-245E.  In cross-answer testimony Ms. Glustrom criticized Staff and the OCC for their positions allowing full or partial recovery of costs for the BHE contract expiration.

80. During the hearing on April 24, 2012, Ms. Glustrom provided oral testimony opposing the Settlement Agreement.  She implies that, the Settlement Agreement provides for too large of an increase in the revenue requirement when contrasted with the cases raised by Staff and the OCC.  Additionally she objects to its treatment of the BHE contract expiration impact, MPB remediation cost, the authorized ROE, and the authorized capital structure. 

81. We have considered Ms. Glustrom’s arguments and the responses to those arguments.  We believe that the Settlement Agreement is reasonable and her arguments do not establish a basis to overturn the approval of the Settlement Agreement. We also note that in rate cases the OCC represents the interests of the residential, small business, and agricultural interests.  The OCC is experienced in rate cases and settlement negotiation and leverages that background to achieve a fair result for its constituent groups. In this proceeding, Ms. Glustrom has not shown that the OCC failed to represent adequately the customer groups it represents.
V. ORDER  

A. The Commission Orders That:  

1. The Joint Motion for Public Utilities Commission to Approve Settlement Agreement and Allow Rates to Go Into Effect on May 1, 2012 is granted.

2. The Settlement Agreement is approved.

3. The intervention of Black Hills Energy filed on April 18, 2012 is granted.

4. The Unopposed Motion for Approval of Proposed Changes to Tariffs Setting Forth Maintenance Charges for Street Lighting, filed by Public Service Company of Colorado (Public Service) on April 24, 2012 is granted.

5. Public Service shall file, on not less than one day’s notice to the Commission, tariffs consistent with this Order.
6. Public Service’s next Phase I Electric rate case shall be filed consistent with the discussion above.  Such a filing shall not occur before May 1, 2014 subject to the exclusions delineated in the Settlement Agreement.

7. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day after the effective date of this Order.
8. This Order is effective upon its Mailed Date.  

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
April 26, 2012.
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�  EnCana Oil & Gas (USA), Inc., and Nobel Energy, Inc., collectively are the Colorado Gas Producers.  


�  Sam’s West, Inc., and Wal-Mart Stores, Inc., collectively, are Wal-Mart.  


� Public Service was granted leave to file responses to Ms. Glustrom’s cross-answer on April 12, 2012 by Decision No. C12-0377.


� By Decision No. C12-0434, issued April 26, 2012, the Commission approved a revised burden letter and granted Public Service authorization to file the new electric rates on May 1, 2012.  The instant decision will discuss the remainder of this motion.


� The percentage changes for 2012 reflect the annualized impact of the May 1, 2012 rate change.  The rate increases occurring on May 1, 2012 are 3.73 percent and 3.28 percent for residential and commercial users, respectively.


� Supplemental testimony of Frank Shafer on behalf of the OCC, pp. 2-3.
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