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I. BY THE COMMISSION

A. Statement
1. Public Service Company of Colorado (Public Service or the Company) filed an Application and Petition for Rule Waiver (Application) on February 17, 2012.  Public Service seeks Commission approval of several proposed changes in its renewable energy, energy efficiency, and voluntary green energy programs offered to customers in the City of Boulder (Boulder).  Public Service argues that Boulder’s preliminary actions taken in furtherance of potential municipalization provide a reasonable basis for the Company to differentiate Boulder customers participating in those programs, as permitted under law.

2. Public Service explains in the Application that these types of programs help the Company avoid alternative forms of generation that serve Boulder customers that would otherwise be required to serve its customers’ load.  The Company argues that if Boulder municipalizes, Boulder rather than Public Service will be the long-term beneficiary of the investments made through these programs.  Public Service states that it wants to protect itself and its customers from the potential loss of such benefits and the potential burdens on other customers in the event that Boulder opts to depart from the Company’s system.  Public Service therefore seeks permission from the Commission to make four changes to its renewable energy, energy efficiency, and voluntary green energy programs offered to Boulder customers, as follows.  

3. First, Public Service explains its Solar*Rewards program for on-site solar installations is predicated on the customers’ facilities remaining in the Company’s system for 20 years.  Due to the threat of municipalization, Public Service wants to include provisions in its Solar*Rewards contracts with Boulder customers to terminate the Company’s obligations upon a “cut-over date” when Boulder assumes responsibility for providing electric service.  Public Service also wants to exclude Boulder customers from receiving upfront rebates in the event that such rebates continue to be offered.  The Company wants the Commission to waive certain Renewable Energy Standard Rules to effectuate these changes.

4. Second, Public Service seeks to limit new participation in its demand-side management (DSM) programs such that spending in Boulder does not exceed the DSM electric revenue received from Boulder customers.  The Company explains that the lives of the DSM measures in its programs average approximately 12 years, which is well beyond the point where Boulder would likely leave the Company’s system if it proceeds with municipalization.  Public Service therefore seeks to direct its DSM resources to customers who expect to remain on its system in order to ensure that the long-term benefits of those measures accrue to the remaining system customers.  

5. Third, Public Service does not want to invest in community solar gardens in Boulder unless and until the city abandons its efforts to condemn Public Service’s electric business.  The Company expects other communities’ interest in developing community solar gardens will exceed the 18 MW the Company proposes to acquire through 2013.

6. Finally, Public Service seeks Commission approval of a deferral of its offering of the Windsource Long-Term Contract to Boulder customers unless and until Boulder abandons its efforts to municipalize.  Public Service explains that all Boulder customers would still qualify to participate in the Company’s current Windsource program and its proposed Windsource Standard program.  

7. Now being duly advised, we set the matter for hearing before the Commission en banc and schedule a pre-hearing conference on Wednesday, June 27, 2012.  We grant the requests for intervention filed in this proceeding and further direct Public Service and the parties to address several issues in written comments to be filed prior to the pre-hearing conference.  
B. Interventions
8. The Commission issued a Notice of Application Filed on February 22, 2012.  The 30-day notice period during which interested persons could file requests for intervention extended through March 23, 2012.
9. The Trial Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) each timely filed notices of intervention by right and requests for hearing.
10. Requests for intervention were also timely filed by the following entities:
· City of Boulder, Colorado (Boulder)

· Climax Molybdenum Company and CF&I Steel, L.P., d/b/a Evraz Rocky Mountain Steel (ERMS and Climax)

· Western Resource Advocates (WRA)

· Southwest Energy Efficiency Project (SWEEP)

· Noble Energy, Inc. (Noble)

11. We find good cause to grant the requests for intervention filed by Boulder, ERMS and Climax, WRA, SWEEP, and Noble.  We further note the interventions by right filed by Staff and the OCC.  The parties in this matter thus include Public Service, Staff, the OCC, Boulder, ERMS and Climax, WRA, SWEEP, and Noble.
12. Based on the demonstrated interest in the Application and the requests put forward by Staff and the OCC, we find that the matter shall be set for a hearing.  We further conclude that the legal and policy questions raised by the Application will most effectively and efficiently be resolved when addressed by the Commission en banc.
C. Comments 
13. By Decision No. C12-0367, issued on April 9, 2012, we waived Rule 1303(b)(III) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, in order to defer the determination of the completeness of the Application until after we consider additional information to be submitted by the parties in the form of comments.  For instance, it is presently unclear whether the Application is fit for adjudication, as it appears Boulder has yet to take substantive action with respect to municipalization beyond the passage of the related ballot measures last November.  It is also unclear, given the unusual circumstances surrounding these matters, whether the Commission at this time should deem the Application complete for effectuating the deadlines set forth in § 40-6-109.5, C.R.S.
14. The Application also elicits a number of other questions regarding the Commission’s jurisdiction and the timing of the Company’s requested relief.  For example, while the Commission may be found to possess both the authority and the expertise to decide the issues raised by the Application, it may be necessary for the Federal Energy Regulatory Commission (FERC) or an appropriate court of law to take certain initial actions before the Commission’s role in these matters becomes understood.  We therefore direct the parties to address in comments, the issues surrounding the Commission’s jurisdiction over the issues raised by the Application and to provide responses to the questions listed below:
a.
Is the Application ripe for adjudication before the Commission?  If not, when, during the course of Boulder’s municipalization process, is the right time for the Commission to address the merits of the Application?  Please discuss both legal and policy considerations involved in a determination of ripeness.  
b.
What roles will the FERC, the courts, and the Commission play in the municipalization process and how will such activities be timed and coordinated with one another?

c.
What are the potential effective dates for the relief sought by Public Service?  Can the Commission order the proposed changes to take effect on the date the Company filed the Application?  Will the changes instead take effect upon the date of the issuance of a final decision in this proceeding?  Will the changes be deferred until some future milestone in Boulder’s municipalization process?
15. Further, the Commission is unaware of Boulder’s expectations and projected milestones for its municipalization efforts.  We therefore direct Boulder to provide the Commission with an explanation regarding its plans, including when and how it intends to initiate the condemnation of the Company’s electric system within Boulder and how it expects to establish a municipal electric utility.
16. Although the requests for intervention indicated various concerns with the Application, they did not identify a complete list of potentially contested issues that will require resolution.  In order to help us understand the likely scope of this proceeding, we direct the parties to provide in their comments a list of the key policy and legal issues raised by the Application.

17. From a procedural perspective, it is also unclear whether a traditional evidentiary hearing will be required to resolve the issues of this case or whether some other process will suffice.  Comments on suggested procedures will assist us in establishing the appropriate form of hearings and a corresponding procedural schedule at the June 27, 2012 pre-hearing conference.  Parties are thus directed to respond to the following questions:
a.
Is written pre-filed testimony of witnesses necessary for this proceeding or will written pleadings instead provide an adequate record upon which the Commission can address the merits of the Application?

b.
If the record in this proceeding contains only pleadings from the parties, should the Commission expect to schedule oral argument?

c.
Are discovery procedures needed for this case?  

d.
How do other ongoing proceedings relate to this Docket, including Docket Nos. 11A-833E concerning the Company’s Windsource program and 11A-418E concerning the Company’s 2012 and 2013 Renewable Energy Standard compliance plan?  Is there a necessary sequence for decisions to be made across dockets? 

e.
In light of responses to the above questions, what procedural schedule is appropriate for this Docket?
18. Parties are directed to file initial comments on or before May 18, 2012.  Parties may also file reply comments in response to the initial comments on or before June 15, 2012.
D. Pre-Hearing Conference
19. We intend to review the comments submitted by the parties prior to convening the pre-hearing conference.  The primary purpose of the pre-hearing conference will be to determine whether it is appropriate to continue this Docket, and if so, to adopt a procedural schedule.
20. A pre-hearing conference is thus scheduled in this matter on June 27, 2012 in the Commission offices.
II. ORDER
A. The Commission Orders That:
1. The Petition to Intervene filed by the City of Boulder on March 9, 2012 is granted.
2. The Notice of Intervention and the Request for Hearing filed by the Trial Staff of the Colorado Public Utilities Commission on March 19, 2012 is acknowledged.

3. The Petition to Intervene filed by the Climax Molybdenum Company and CF&I Steel, L.P., on March 21, 2012 is granted.
4. The Motion to Intervene filed by Noble Energy, Inc. is granted, consistent with the discussion above.

5. The Notice of Intervention and the Request for Hearing filed by the Colorado Office of Consumer Counsel on March 22, 2012 is acknowledged.

6. The Petition for Leave to Intervene filed by Western Resource Advocates on March 23, 2012 is granted.
7. The Petition for Leave to Intervene filed by the Southwest Energy Efficiency Project on March 23, 2012 is granted.
8. Parties are directed to submit comments in response to issues raised by the Application and questions posed in this Order.  Initial comments shall be filed on or before May 18, 2012 and reply comments shall be filed on or before June 15, 2012.

9. 
A pre-hearing conference is scheduled in this matter as follows:
DATE:
June 27, 2012

TIME:
1:00 p.m.
PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado

10. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 5, 2012.
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



MATT BAKER
________________________________

Commissioners










� A single pleading requesting intervention in this matter was filed by EnCana Oil & Gas (USA), Inc. and Noble Energy, Inc. on March 21, 2012.  EnCana Oil & Gas (USA), Inc. subsequently withdrew its request for intervention on March 29, 2012. 
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