Before the Public Utilities Commission of the State of Colorado

Decision No. C12-0381
Docket No. 12V-134E

C12-0381Decision No. C12-0381
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

12V-134EDOCKET NO. 12V-134E
IN THE MATTER OF THE PETITION OF PUBLIC SERVICE COMPANY OF COLORADO FOR A PERMANENT WAIVER OF RULE 3667 OF THE RULES REGULATING ELECTRIC UTILITIES.
order granting application in part
Mailed Date:
April 13, 2012
Adopted Date:

  April 5, 2012
I. BY THE COMMISSION

A. Statement

1. On February 13, 2012, Public Service Company of Colorado (Public Service, Company, or Applicant) filed a Petition seeking a permanent waiver of Rule 3667 of the Commission's Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR),723-3, concerning certain provisions of interconnection agreements with governmental entities. 
2. Public Service requests that the Commission grant this Petition without a hearing pursuant to Rule 1403 of the Commission's Rules of Practice and Procedure, 4 CCR 723-1.
3. The Commission noticed this Petition on February 15, 2012, allowing parties until March 16, 2012, to intervene or participate as a party in this proceeding.  

4. On March 5, 2012, the Colorado Governor’s Energy Office (GEO) filed a notice of intervention.  GEO did not request a hearing.

5. No other request to intervene has been filed.
B. Background 

6. Applicant is an operating public utility subject to the jurisdiction of this Commission and is engaged in the generation, transmission, and distribution of electricity for public uses in various certificated areas within the State of Colorado.

7. Applicant generates electricity from its own power plants to meet its customers’ demands and supplements its own generation by occasionally purchasing electricity from other utilities in the west and east interconnections.
8. Public Service is requesting that it be granted a permanent waiver of the requirements of Rules 3667(e)(II), 3667(e)(XI), 3667(j)(VI), 3667(j)(VII), and 3667(j)(VIII), to the extent such subsections of Rule 3667, 4 CCR 723‑3, require the inclusion of contractual provisions in the interconnection agreement arising from the Company’s Solar*Reward Program with a federal, state, county, municipal, or special district governmental entity. 

9. Specifically, the Company requests that, to the extent such subsection of Rule 3667 requires the inclusion of terms in the interconnection agreement with a governmental entity, it be allowed to receive written certification from the governmental entity signed by either a high-ranking official or a licensed Colorado attorney stating in good faith that the governmental entity is prohibited by law from entering into an agreement containing such provision or provisions.  
10. In its application, Public Service sets forth a summary of each of the subsections for which it seeks waiver as follows:

a.
Rule 3667(e)(II) provides for alternative dispute resolution through a 
third-party dispute resolution service as the primary means of resolving disputes arising out of the interconnection process. This subsection is applicable to interconnections for all systems having a capacity of up to 2 MW.

b.
Rule 3667(e)(X), requires, inter alia, that the interconnection customer secure and maintain, at its own expense, liability insurance, in an amount that varies according to the size of the installation. This subsection is applicable to interconnections for all systems having a capacity of up to 2 MW.

c.
Rule 3667(j)(VI) requires that the parties "indemnify, defend, and save the other party harmless from, any and all damages, losses, claims, including claims and actions relating to injury to or death of any person or damage to property, demand, suits, recoveries, costs and expenses, court costs, attorney fees, and all other obligations by or to third parties, arising out of or resulting from the other party's action or inactions of its obligations under this agreement on behalf of the indemnifying party, except in cases of gross negligence or intentional wrongdoing by the indemnified party." This subsection is applicable to small generating facilities having a nameplate capacity no greater than 10 kW.

d.
Rule 3667(j)(VII) requires that the interconnection customer, at its own expense, secure and maintain liability insurance in effect during the term of the agreement. This subsection is applicable to small generating facilities having a nameplate capacity no greater than 10 kW.

e.
Rule 3667(j)(VIII) provides for each party's liability to the other "for any loss, cost, claim, injury, liability, or expense, including reasonable attorney's fees" be limited to direct damages and not include indirect, incidental, special, consequential, or punitive damages. This subsection is applicable to small generating facilities having a nameplate capacity no greater than 10 kW.
C. Future Filing
11. At paragraph 3 of the petition, Public Service states that it anticipates filing a petition with the Commission requesting that the Commission initiate a rulemaking proceeding to consider modifications of various aspects of Rule 3667 governing interconnections, including those for which the Company is seeking waiver in this filing.  Public Service expects to share its findings and proposals with other utilities and stakeholders governed by, or potentially governed by, Rule 3667 in the near future in the hope of being able to present to the Commission, a consensus of proposed changes to Rule 3667 in its future petition for initiation of a rulemaking proceeding. 
D. Findings and Conclusions

12. The Commission notes the Company’s petition does point out ongoing issues that some government entities have with existing Commission approved interconnection contracts resulting from Commission Rule 3667.  Fundamentally, state and local government entities may not be permitted by law to agree to Solar*Rewards contracts with existing terms and conditions of the interconnection agreement primarily related to liability insurance requirements, indemnification, and dispute resolution provisions.

13. The Commission agrees that the existing Commission Rule 3667 may have presented obstacles to some government entities that may have prevented these entities from participating in the Company’s Solar*Rewards program.  
14. The Commission notes that the Company’s petition for rule waiver is in effect a permanent rule change, and absent a rulemaking docket where impacted parties can weigh-in, the Commission favors granting a temporary rule wavier. Further, this temporary waiver of a section of Rule 3667 will remain in effect until the earlier date of either: 1) the Commission issues a final order arising from a rulemaking docket considering Commission Renewable Energy Standard Rules 3650 and 3667; or 2) December 31, 2014.
15. The Commission finds good cause to grant the Petition in part.

II. ORDER

A. The Commission Orders That:

1. The petition filed by Public Service Company of Colorado (Company) on February 13, 2012 is deemed complete.

2. The notice to intervene from the Colorado Governor’s Energy Office is noted.  

3. The Company’s request for waiver of noted sections of Rule 3667 as required for governmental entities is granted in part until the earlier date of: 1) the Commission issues a final decision arising from a rulemaking docket considering Commission Renewable Energy Standard Rules 3650 and 3667; or 2) December 31, 2014.
4. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
April 5, 2012.
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



MATT BAKER
________________________________

Commissioners










5

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












