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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R11-1344 issued by Administrative Law Judge (ALJ) 
Jennings-Fader on December 14, 2011.  

2. Exceptions were timely filed on January 10, 2012 by Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company); Holcim (U.S.), Inc. (Holcim); the Board of Water Works of Pueblo, Colorado and the Fountain Valley Authority (collectively the Governmental Intervenors); the Colorado Office of Consumer Counsel (OCC); and EnCana Oil and Gas (USA) Inc. and Noble Energy, Inc. (collectively the Gas Producers). 
  

3. Black Hills, the Governmental Intervenors, and the Gas Producers also request oral argument on the exceptions. 

4. Responses to the exceptions were timely filed by Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Independent Energy Association (CIEA) on January 24, 2012.

5. Now being fully advised on the matter, the Commission denies the requests for oral argument, grants the exceptions filed by Holcim, and denies the exceptions filed by Black Hills, the OCC, the Gas Producers, and the Governmental Intervenors, as discussed more fully below.  

B. Application, Settlement Agreement, and Decision No. R11-1344

6. On March 14, 2011, Black Hills filed an Application for a Certificate of Public Convenience and Necessity (Application) to construct, to own, and to operate an LMS100 with 88 MW of capacity at its Pueblo Airport Generation Station (PAGS).  The Company also sought Commission authorization to retire the natural gas-fired Pueblo 5 and 6 steam turbine units on the in-service date of the new LMS100 facility.  
7. During the course of the proceeding, Black Hills, the OCC, the Gas Producers, and the Governmental Intervenors filed a Settlement Agreement and Motion for Approval of Settlement Agreement.  Under the terms of the Settlement Agreement, Black Hills would gain authorization to retire Pueblo units 5 and 6 and would ultimately receive a Certificate of Public Convenience and Necessity (CPCN) for the entire capacity of the LMS100.  Black Hills’ initial ownership of the facility would amount to the 42 MW associated with the closure of its Clark Station pursuant to the Clean Air-Clean Jobs Act (CACJA) proceeding, Docket No. 10M-254E.  In addition, Black Hills would have the authority to enter into a purchased power agreement (PPA) with a winning bidder for the ownership, but not the operational control, of the remaining 46 MW of the new unit.  A point cost cap of $102 million would cover the entire cost of the facility, with $49 million attaching to the 42 MW initially owned by the Company.  The Company would issue a Request for Proposals for the remaining 46 MW for a turnkey price of $53 million.  The PPA would be for seven years and would culminate in the purchase of the 46 MW by Black Hills for a bid price not to exceed $50 million.  
8. By Decision No. R11-1344, the ALJ found that Black Hills did not meet its burden of proof to establish that closing Pueblo units 5 and 6 by December 31, 2013 is in the public interest.  The ALJ instead concluded that the principal reason for closing these units is to support the need for the entire capacity of the LMS100 for which the Company also seeks a CPCN in this proceeding.  The ALJ determined that such a reason is insufficient to support a finding that closing Pueblo units 5 and 6 is in the public interest.

9. With respect to the 18 MW of capacity once provided by the Sunflower “Swap,” the ALJ concluded that Black Hills can wait to replace that capacity until the conclusion of its next electric resource plan (ERP) proceeding. 

10. In addition, the ALJ found that Black Hills failed to support forecasted peak demands of sufficient reliability and plausibility to be used for a Commission determination of need in this proceeding.  The ALJ also concluded that Black Hills failed to provide persuasive evidence regarding whether the LMS100 is the appropriate resource vis-à-vis alternatives and whether other facilities are unavailable or inadequate.  The ALJ also raised concerns that the cost estimates for the LMS100 are incomplete and potentially understated.

11. These findings culminated in the ALJ’s recommendation that the Commission not grant Black Hills a CPCN for the full capacity of the proposed LMS100.  The ALJ also held that, despite entering this proceeding with a presumption of need for the 42 MW, Black Hills must have nonetheless met its burden with respect to all CPCN requirements under the Commission’s rules.  The ALJ thus denied the Company’s alternative application for a CPCN for 42 MW, because the same evidence used to support a CPCN for the full capacity was intended to support the 42 MW, but that evidence was found to be insufficient to carry the Company’s burden of proof. 
12. Finally, the ALJ determined that the Settlement Agreement should not be approved, since it was entirely conditioned on the Commission granting a CPCN for the entire LMS100 capacity. 
C. Black Hills’ Exceptions

13. In its exceptions, Black Hills requests that the Commission set aside the ALJ’s recommended decision and approve both the Application and Settlement Agreement.  Black Hills argues that a complete review of the record establishes that the evidence more than slightly tips in the Company’s favor and, therefore, Black Hills has more than met its burden of proof in support of the Application and the Settlement Agreement.

14. Black Hills argues that the Settlement Agreement and the written and oral testimony in support of the Settlement Agreement were not even considered by the ALJ, despite the Settlement Agreement being a comprehensive settlement of all issues in the docket.  Black Hills further argues that evidence from the record was improperly stricken, in order to support the faulty conclusion that there was no evidence to support the Company’s Application.

15. Black Hills argues that the ALJ relies on misstatements of law and fact in concluding that the Company has until December 31, 2017 to have replacement capacity available after the retirement of the Clark Station coal unit, as such capacity must be available concurrent with the unit’s retirement of December 31, 2013.

16. Black Hills also argues that the record in this proceeding clearly shows that replacement capacity is needed for not just 42 MW of capacity associated with the closing of the Clark Station but also for the full capacity of an LMS100.  Specifically, the Company contends that the ALJ erred by not recognizing the needed replacement of 18 MW relating to the expired Sunflower “Swap;” by counting capacity from large customers as interruptible load when it is not; and by not recognizing the need to retire Pueblo units 5 and 6 concurrent with the retirement of the Clark Station. 

17. Black Hills argues that the ALJ improperly concluded that no alternatives to the LMS100 were considered, when, according to the Company, the record shows that all alternatives were considered.  

18. Finally, Black Hills requests that the Commission take oral argument on the exceptions pursuant to Rule 1505 of its Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.

D. Gas Producers’ Exceptions

19. The Gas Producers argue that Black Hills has met the burden of proof for a CPCN for the full capacity of the LMS100 and for the approval of the closure of Pueblo units 5 and 6.  The Gas Producers therefore request that the Commission set aside the ALJ’s decision and approve the Settlement Agreement.  They argue that the Settlement Agreement properly implements the Black Hills’ emission reduction plan under the CACJA and accomplishes significant ratepayer and shareholder protections in the public interest.  The Gas Producers accordingly argue that the Commission should find, in this proceeding, that the costs of the new LMS100 are prudent and recoverable in rates. 

20. The Gas Producers take the position that the Commission approved Black Hills’ plan to construct an LMS100 facility in the expansion slot at PAGS in Docket No. 10M-254E.  The Gas Producers acknowledge that the Commission granted a presumption of need for 42 MW of capacity in that docket and put the burden on Black Hills to demonstrate the “use and usefulness” of the remaining capacity of the LMS100.  Gas Producers’ Exceptions at 8.  The Gas Producers further acknowledge that Docket No. 10M-254E “was not structured to evaluate a megawatt for megawatt comparison of generating assets, it was to remove polluting coal plants.”  Gas Producers’ Exceptions at 7.  Nevertheless, the Gas Producers contend that the Company’s CACJA proceeding provided the opportunity for the Commission, Black Hills, and intervenors to discuss, argue, and present evidence regarding the third LMS100 facility. 

21. The Gas Producers likewise argue that, because the decisions in Docket No. 10M‑254E are now final and unalterable, a CPCN for the LMS100 must be issued regardless of whether there may be better options available.  The Gas Producers also argue that there is no provision in the CACJA to open a new docket to alter an emission reduction plan and that the Commission knew that the LMS100 was the “one and only” emission reduction plan.  The Gas Producers further argue that if the ALJ’s decision is upheld, an entirely new emission reduction plan and new CACJA proceeding would be necessary; yet there is insufficient time to devise a new plan to replace the capacity of the Clark Station before it is closed.

22. Finally, the Gas Producers join in Black Hills’ request for oral argument.

E. Governmental Intervenors’ and OCC’s Exceptions

23. The Governmental Intervenors likewise explain that, based on its thorough analysis and active participation in this proceeding, Black Hills has met its burden to demonstrate the need for and suitability of the third LMS100 and the need to retire Pueblo units 5 and 6 due to their age, inefficiency, and unreliability as well as the general unavailability of replacement parts.  The Governmental Intervenors further argue that the Settlement Agreement results in a reasonably priced opportunity to utilize the available slot at PAGS to construct the replacement capacity required by the retirement of the Clark Station as well as the closing of Pueblo units 5 and 6.

24. The Governmental Intervenors argue that the third LMS100 unit at PAGS will give the Company’s customers access to the most technologically modern generation facility with unparalleled emission rates.  They thus warn the Commission that if the ALJ’s recommended decision is upheld, the result “could be a missed opportunity for customers.”  Governmental Intervenors’ Exceptions at 5.
25. The Governmental Intervenors also argue that the ALJ improperly excluded evidence proving the reliability problems posed by the continued operation of Pueblo units 5 and 6.  The Governmental Intervenors similarly argue that evidence in the record supports a finding that Black Hills adequately considered alternatives to the LMS100.  They further take the position that the consideration of alternatives in a CPCN context is “a more subjective, qualitative test” than the consideration of alternatives pursuant to the Commission’s ERP Rules, 4 CCR 723-3-3600, et seq.  Governmental Intervenors’ Exceptions at 14.
26. The Governmental Intervenors contend that the load forecast information in the record is irrelevant in this case, since this CPCN proceeding concerns the need to replace capacity to meet existing loads.  Nonetheless, the Governmental Intervenors also conclude that their “global view of the overall process” persuades them that now is the appropriate time to develop the third LMS100 at PAGS because “in the near term, i.e., next three to five years, there are other factors including demand growth, additions to the renewable resource portfolio, and reserve margin that will require Black Hills to expand its generation capacity.”  Governmental Intervenors’ Exceptions at 18.
27. Finally, the Governmental Intervenors request that the Commission take oral argument concerning the exceptions.

28. The OCC argues that Black Hills has met its burden of proof with regard to the need for 88 MW of summer capacity and with regard to the Company’s showing that an LMS100 is the best resource among the alternatives presented. 

29. The OCC also argues that it was improper for the ALJ to refuse to consider the Settlement Agreement.  Therefore, the OCC requests that the Commission reconsider Decision No. R11-1344 and find that the Settlement Agreement is in the public interest.

F. Holcim’s Exceptions

30. Holcim takes no position on either the Company’s Application or the Settlement Agreement.  However, Holcim objects to certain statements in Decision No. R11-1344 concerning Black Hills’ tariffs for interruptible service (under which Holcim takes service from the Company).  

31. Holcim argues that the issue of whether it is appropriate for Black Hills to renegotiate its interruptible service contracts was not fairly noticed as an issue in this docket and that “[t]here is neither legal nor factual support in the record sufficient to make determinations of any kind regarding the interruptible contracts.”  Holcim’s Exceptions at 3.  Holcim therefore asks the Commission to strike Paragraph 262 of Decision No. R11-1344 where the matter is addressed by the ALJ.

G. Responses to Exceptions

32. Staff argues that it was incumbent on Black Hills to perform an analysis that would demonstrate whether the LMS100 is the appropriate resource solution under the circumstances.  Staff agrees with the ALJ that the evidence presented failed to provide the breadth of analysis to find it to be in the public interest to grant a CPCN and to authorize the closure of Pueblo units 5 and 6.  Staff argues that the evidence presented is primarily conclusory statements and general descriptions which are insufficient for the Commission to evaluate the alternatives and the relative costs to consumers.  

33. Staff further suggests that Black Hills could have conducted a number of objective, economic analyses to accomplish the following:  demonstrate that it had chosen the optimal time for closing Pueblo units 5 and 6; show that an LMS100 is the optimal technology in terms of size and operating characteristics; address the concerns about siting the third LMS100 at PAGS where the remainder of the Company’s fleet of generation is located; show that the third LSM100 at PAGS was superior to all other viable generation options; and demonstrate that new generation, as opposed to purchased power, is needed and in the public interest.

34. Staff faults Black Hills for expecting to prevail with a simplistic argument that lost capacity should be replaced on a MW-for-MW basis.  According to Staff, the establishment of need is a more sophisticated exercise concerning load forecasts, existing resources, reserve margins, demand-side management targets, and other factors.  Staff further asserts that there is no evidence that supports any grave concern for the continued performance of Pueblo units 5 and 6 or for their retirement.

35. Staff argues that, contrary to the view put forward by the parties filing exceptions, the ALJ considered the Settlement Agreement and rejected it.  Staff continues by arguing that Black Hills has the burden of proving the need for its requested actions by a preponderance of the evidence and failed to do so in this case.  According to Staff, the Settlement Agreement does nothing to cure the fact that Black Hills has not met its burdens with respect to its requested findings by the Commission.  

36. Finally, Staff asserts that there is no evidence that the ALJ improperly weighed the evidence presented.  

37. CIEA also agrees with the ALJ that Black Hills was unable to satisfy the standards required for the approval of the LMS100 and the concurrent retirement of Pueblo units 5 and 6 as an imminent reliability threat.  Like Staff, CIEA argues that Black Hills failed to study alternatives to the LMS100 and failed to present a transparent ranking of the costs and benefits of those alternatives.  

38. CIEA argues that the retirement of Pueblo units 5 and 6, the expired Sunflower “Swap,” and the capacity of the LMS100 above 42 MW have nothing to do with the CACJA.  CIEA also argues that the financing mechanism contemplated by the Settlement Agreement favors only Black Hills affiliates.  

39. Finally, CIEA reiterates that the evidence in the record shows that 400 MW of purchased power capacity will be available by the end of 2013.

H. Conclusions and Findings 

1. Oral Argument

40. We conclude that we have sufficient information to address the exceptions filed in this matter and to render a final decision without oral argument.  The requests for oral argument made by Black Hills, the Gas Producers, and the Governmental Intervenors are thus denied. 

2. Black Hills’, Gas Producers’, Governmental Intervenors’ and the OCC’s Exceptions

41. Decision No. R11-1344 is well reasoned and well explained.  We are not persuaded by the arguments raised in the exceptions filed by Black Hills, the Gas Producers, the Governmental Intervenors, and the OCC and deny their requests to set the ALJ’s recommended decision aside.  We find no cause to reconsider the ALJ’s decisions regarding the proper scope of the proceeding, the evidence admitted into the record, and the weighing of the evidence to reach the final determinations regarding the CPCN for the LMS100 and the closure of Pueblo units 5 and 6.  The ALJ’s decisions, including Decision No. R11-1344, set forth detailed findings of fact, reach well-reasoned conclusions, and arrive at a result supported by the record evidence.  We thus affirm Decision No. R11-1344, and the Application are denied.

42. We are mindful of the importance of negotiated settlement agreements and the effort required for parties to resolve comprehensively the matters that come before the Commission.  We carefully considered the Settlement Agreement presented in this case, particularly since its terms were negotiated by certain customers or customer representatives.  We observe, however, that the Settlement Agreement affords Black Hills essentially all of the relief that it sought by the Application and is premised both on the Commission granting a CPCN for the full capacity of the LMS100 and on a finding that the retirement of Pueblo units 5 and 6 concurrent with the closure of the Clark Station is in the public interest.  We are persuaded by the analysis set forth in Decision No. R11-1344 that concludes the underpinnings for granting the CPCN and authorizing the closure of Pueblo 5 and 6 are flawed and incomplete.  The Settlement Agreement is therefore not approved.

43. We understand the business case Black Hills presented for the use of the “expansion slot” in the air permit at PAGS.  However, due to the absence of critical information regarding possible alternatives to new construction including the use of existing generation capacity in Colorado, we are not convinced that the Company’s objectives, which are dependent on the preservation of the “expansion slot,” will necessarily result in the best outcome for both Black Hills and its customers.  Thus, we cannot conclude that the result sought by Black Hills is in the public interest.
44. The record in this proceeding indicates that at least 380 MW of natural gas generation facilities already built and permitted in Colorado will be available when the Clark Station closes.  Such existing capacity is also interconnected with the transmission system that has long served the customers in Black Hills’ service area with a reliable supply of electricity.  The availability of this capacity calls into question the proposed timing of the construction of an additional power plant in Colorado, particularly since the current conditions of the marketplace for purchased capacity appear to be due, at least in part, to utility preferences in their business decisions surrounding the expiration of the PPA between Black Hills and Public Service Company of Colorado.

45. A full evaluation of the alternatives to the construction of 88 MW of new capacity in 2013 at an approximate cost of $100 million is also essential, since the Application comes on the heels of the Commission’s consideration of a substantial increase in the Company’s rates in 2012 to recover the costs associated with the other new facilities at PAGS including two other LMS100s.  

46. Many aspects of the Black Hills’ Application have no direct relationship with the CACJA.  Nonetheless, we affirm our finding at paragraph 66 in Decision No. C10-1330 in Docket No. 10M-254E issued December 15, 2010, that 42 MW of replacement capacity for the closure of the Clark Station is needed and in the public interest.  

47. Finally, Black Hills will file its next ERP in short order.  We expect the upcoming docket to afford the Company, the Commission, and other stakeholders further occasion to explore the merits of retiring Pueblo units 5 and 6 and the best approach for replacing the Sunflower “Swap,” if and as necessary.  The ERP proceeding also presents Black Hills an immediate opportunity to address the 42 MW of replacement capacity associated with the closure of the Clark Station.

3. Holcim’s Exceptions

48. We find good cause to grant Holcim’s exceptions.  We agree that this proceeding is not the proper docket for the Commission to examine issues surrounding the Company’s interruptible service tariff and the associated contracts executed with customers such as Holcim.  We therefore strike paragraph 262 of Decision No. R11-1344 in its entirety.  
II. ORDER

A. The Commission Orders That:

1. The Exceptions to Recommended Decision No. R11-1344 and Request for Oral Argument filed by Black Hills/Colorado Electric Utility Company, LP on January 10, 2012 are denied, consistent with the discussion above.

2. The Exceptions to Recommended Decision No. R11-1344 and Request for Oral Argument filed by the Board of Water Works of Pueblo, Colorado and the Fountain Valley Authority on January 10, 2012 are denied, consistent with the discussion above.

3. The Exceptions to Recommended Decision No. R11-1344 and Request for Oral Argument filed by EnCana Oil and Gas (USA) Inc. and Noble Energy, Inc. on January 10, 2012 are denied, consistent with the discussion above.

4. The Exceptions to Recommended Decision No. R11-1344 filed by the Colorado Office of Consumer Counsel on January 10, 2012 are denied consistent with the discussion above.
5. The Exceptions to Recommended Decision No. R11-1344 filed by Holcim (U.S.), Inc. on January 10, 2012 are granted, consistent with the discussion above.

6. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

7. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 14, 2012.
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� The Commission extended the deadline to file exceptions from January 3, 2012 to January 10, 2012 by Decision No. C11-1390 issued on December 27, 2011.
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